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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Consideration in Detail 

Clause 4:  Section 76 amended - 
Resumed from an earlier stage of the sitting after the clause had been partly considered. 

Mr R.F. JOHNSON:  Before the dinner break the Attorney General was speaking on clause 4 and responding to 
some of the comments made by the member for Nedlands and me.  Just to refresh his memory, because he has 
had a busy dinner break, I want to reiterate some comments and take him to task on something he said before the 
dinner break, because I believe he was misleading the House.  I do not say that with any animosity but I say it in 
good faith.  The Attorney General said that this Bill was introduced by the Premier as a discussion paper 
basically for public comment, whereas that is not the case at all.  If that were the case, it would be a Green Bill.  
The booklet titled Racial and Religious Vilification, which is available on the Internet, was circulated from the 
Office of Multicultural Interests for public consultation within groups that had an interest in this area.  I reiterate 
that it was sent out after the Premier had introduced this Bill.  I wish to correct a comment made by the Attorney 
General, which he no doubt made in error.  This Bill is not a Green Bill; it will become law if it passes through 
both Houses of Parliament.  The Attorney General might wish to correct that error he made before the dinner 
break so that he cannot be accused of misleading Parliament.  

We were discussing clause 4 and the interpretation of “animosity towards”.  The Bill clearly states that it means 
various things such as “hatred of, serious contempt for, abuse of or severe ridicule of”.  I have great concern 
about many of those meanings.  We must consider other clauses in this Bill, particularly clause 5, which provides 
for proposed new sections 77 and 78 dealing with animosity.  As I have already explained, the true meaning of 
animosity in the Australian Concise Oxford Dictionary is “a spirit or feeling of strong hostility”.  I suggest that 
the Department of the Premier and Cabinet instructed the Director of Public Prosecutions to draft this Bill 
hurriedly because the Premier saw some political gain in introducing it.  I believe that he is seeking to pander to 
a tiny section of the community.  The inclusion of the meaning of “animosity towards” in clause 4 does a grave 
disservice to the many hundreds of thousands of people within our multicultural society.  The meaning of 
“animosity towards” in the Bill does not correlate with that in the Australian Concise Oxford Dictionary; it goes 
way beyond it.  It is almost as though he wants to redefine the dictionary definition.  If we agree to the meaning 
of “severe ridicule” in clause 4 of the Bill, it will create a new offence for which a person could be sentenced to 
14 years’ imprisonment.  

I am pretty sure that the Government will not amend clause 4 to read in a way that will satisfy the Opposition 
and will make this good legislation.  We are talking about trying, in some way, to protect those people within our 
multicultural society who may be open to abuse.  

Mrs C.L. Edwardes:  I wonder if we can allow the member for Hillarys to complete his remarks.   

Mr R.F. JOHNSON:  Thank you, Mr Acting Speaker.  I want to stay on this theme because I was interrupted 
previously and I did not conclude my remarks before the dinner break.  

The proposed new sections in this Bill will enshrine in law a prison sentence of 14 years to be served by a person 
who is convicted of severe ridicule.  I acknowledge that the Attorney General has some amendments on the 
Notice Paper to change it to “abuse of or severe ridicule of”.  However, that does hardly anything to reassure me 
as a legislator in this place that this Bill will result in good legislation.  I do not think that, in his heart of hearts, 
the Attorney General agrees with this.  If it were not the Premier’s legislation he would not agree with it.  I am 
confident that the Attorney General, himself, would not have introduced this legislation into this House because 
he is a competent lawyer.  His qualifications might be a bit dodgy but he is deemed to be a qualified lawyer, 
although how he reached that position could be debatable!  At the end of the day, he is the number one law 
officer of this State and the people of this State look to him to ensure that legislation passed by this House to 
become law is good legislation.  I sincerely do not believe that he thinks this is good legislation.  I do not believe 
for one minute that he would want someone to be imprisoned for 14 years simply because that person had been 
convicted of severely ridiculing a person or group of a particular ethnic origin.  The Government will not agree 
to this sort of prison sentence being imposed on someone who beats a senior citizen black and blue to near death.  
At the end of the day, what is the most hurtful offence?  Is it not a worse crime to beat up a senior citizen?  We 
have seen graphic pictures on the television depicting elderly people who have been beaten almost beyond 
recognition in terrible, violent attacks.  However, the Attorney General is happy to carry the can for the Premier, 
because he must, and enshrine in legislation a prison term of 14 years for a person who severely ridicules 
someone simply because he is of a different ethnic origin.  What is the difference between severely ridiculing 
someone because he happens to be Asian, Indian, English, Irish or any other nationality?  That is what the 
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proposed new sections in clause 5 will provide.  They refer to “a person as a member of a racial group”.  What is 
the difference?  People have told jokes about the Irish and the English for years.  

Mr L. Graham interjected. 

Mr R.F. JOHNSON:  I do not go crook at all.  People call me a Pom all the time and I wear it as a badge of 
pride.   

Mr L. Graham:  You do not.   

Mr R.F. JOHNSON:  I wear it as a badge of pride, my friend.  I do not take offence at that at all.  I take offence 
when someone says it in a nasty, spiteful way.  

Mr L. Graham:  I just called you a pommy bastard.   

The ACTING SPEAKER(Mr A.D. McRae):  Order!  

Mr R.F. JOHNSON:  The member for Pilbara said it jovially.  I can take that, but if someone says it in a really 
nasty way, of course I take offence.  However, I would not want to see someone get 14 years for that, for 
goodness sake. 

Mr L. Graham interjected.   

Mr R.F. JOHNSON:  He comes from the country so we must make excuses for him.  He is just annoyed because 
a plaque in Port Hedland contains a reference to Hon Rob Johnson doing this, that and the other!  I want the 
Attorney General to answer this question.  How can he honestly want someone to be imprisoned for 14 years for 
severely ridiculing someone who simply is of a different ethnic origin?  It is not uncommon for a group of young 
people to show a lot of mouth, shout abuse at people, swear and use foul language.   

Mr J.L. BRADSHAW:  The member for Hillarys’ remarks are very important.  I would like to hear more from 
him and then I will probably take up the cause.  

Mr R.F. JOHNSON:  I want the Attorney General to respond to this issue clearly and concisely, because I 
promise him it will be very important at a later date.  I want the Attorney General to explain the difference in this 
area.  A person can be sentenced to prison for 14 years for abusing or severely ridiculing somebody of a different 
ethnic origin, whereas a group of young people can use terribly foul language.  This happens all the time these 
days, because standards have dropped over the years, and they use dreadfully abusive swear words.  I find it 
distasteful to use those words and I will not use those words.  I also find it distasteful even to use an 
abbreviation.  I have used this example before.  Somebody happens unfortunately to be very fat by a quirk of 
birth or some genetic problem and a group of people begin to abuse or severely ridicule that person.  What is the 
difference between a group of people who are severely ridiculing and using foul language by saying “You effing 
fat c” - or whatever other obscene words they might use - or “Why are you walking the streets using up the 
pavement of 10 people”?  To me, that is severe ridicule and abuse.  To me that is much more important than 
somebody making a stupid joke or ridiculing somebody who happens to be of a different ethnic origin.  Can the 
Attorney General tell me where the difference is?  He brought in the gay and lesbian law reform Bill.  That did 
not provide for 14 years imprisonment for a person who severely ridicules somebody who happens to be a 
homosexual or lesbian.  Are they different because they are not of a particular racial origin?  They must be of 
some racial origin if they are in Australia, because we are a multicultural society.  The Attorney General does not 
want to sentence somebody to 14 years in prison just because that person ridicules a homosexual or lesbian.  I do 
not believe that the Attorney General truly believes, with his hand on his heart, that 14 years is the appropriate 
sentence for somebody who severely ridicules somebody just because that person happens to be a member of a 
particular ethnic group. 

I talk to a lot of ethnic groups within our multicultural society, as does the Attorney General.  He knows the 
Italian community very well, as do I.  I know the Hungarians, the Dutch, the Polish, the Czechs, the Germans, 
the French and the Spanish.  I am sure the Attorney General knows just as many of those groups as I do.  None 
of those people has said to me that I should support this Bill because it is like manna from heaven and will stop 
people ridiculing them as a group.  Nobody has done that.  If the Attorney General is just doing this because of 
the problems created by van Tongeren - they are more than problems, because of the dreadful crimes he 
committed - then he is going the wrong way about it.  I will support legislation that strengthens the penalties for 
those sorts of acts of racial hatred, if they are acts of violence, threats or intimidation.  I will support that, as I 
would support some of the other parts of this Bill.  However, I cannot support parts of the Bill that are rubbish.  I 
suggest that the Attorney General has a duty to ensure that our legislation is not rubbish.  It is no reflection on 
the Director of Public Prosecutions.  He was given instructions by the Department of the Premier and Cabinet to 
produce something along these lines, and he has to come up with the goods.  I do not believe the Director of 
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Public Prosecutions, if asked, would agree that this is good legislation - at least not the parts that refer back to 
clause 4 and the definition of severe ridicule. 

I will remain seated this time and I hope the Attorney General will answer the genuine questions I have put to 
him, because I want answers.  I think that the Attorney General will be truthful with me - or I hope he will be - 
and not just stand up for the Premier because it is his legislation.  If it is not good legislation, let us change it.  If 
the Attorney General would delete a couple of clauses, we could get through this Bill pretty quickly.  However, I 
cannot agree with clause 4 and the definitions contained in it, because they relate to further clauses.  

Mr J.L. BRADSHAW:  We all oppose racial vilification, racial attacks and racial abuse, but when we try to do 
things in good faith they do not always work out the way we planned.  I expressed concerns in my second 
reading contribution that this legislation will be used in the wrong way.  It appears that in the past, when van 
Tongeren and his group carried out their crimes, laws were in place to deal with that, because van Tongeren went 
to jail for 10 or 12 years, maybe longer.  Laws were in place to deal with those situations.  We now have a 
situation, with this legislation, in which people might just have a snout on someone for some reason or other and 
start trying to use this legislation to get at that person, which goes against the spirit of the legislation.  
Unfortunately there is a lot of hatred in our world, and many people try to use the system to attack other people.  
Some person might innocently and inadvertently say something, not in a nasty way, and for some reason another 
person may take the person to task.  If the situation arises in which people can be charged over some act like this, 
it will place a lot of financial pressure and stress on them.  People must try to defend themselves, which can cost 
a lot of money and stress along with loss of status in the community.  I will give an example of a similar kind of 
thing involving a friend of mine who used to be on the then Mandurah Shire Council.  It is another area in which 
I have some concerns.  People can make allegations against council members without any proof or evidence, and 
the councillors are then investigated.  In this case the man was being investigated in the lead-up to an election.  
Somebody put a pamphlet in all the letterboxes saying that the councillor was being investigated for corruption 
or something similar.  He lost his seat on the council.  Afterwards it was proved that he had not done anything 
wrong, but he went through a lot of stress and emotion.  I do not think it necessarily cost him a lot of money, but 
he certainly had to go through stress, including a loss of face in the community.  We have a similar situation 
here, in which we are setting up legislation that people will have the opportunity to use in the wrong way.   

I have grave concerns about this clause, and I cannot support it.  It puts at risk innocent people who may be taken 
to task by somebody who does not like them, or who just wishes to be a nasty person.  Under those 
circumstances I have problems with this clause and I cannot support this part of the Bill. 

Mr J.A. McGINTY:  I will make a number of points.  The first point made by the member for Hillarys was about 
the desire of the Government to pick up amendments suggested by people to this Bill.  In an earlier part of the 
debate I referred to the closing paragraph of the Premier’s second reading speech on this Bill, which reads - 

The Government welcomes feedback from any interested party concerning the contents of the Bill and 
how best to achieve this balance.  Inevitably, there will be a divergence and disagreement as to where 
that balance should lie.  I hope we can work together to ensure it is properly found.  I will seek 
comments on the legislation from the community and trust that our parliamentary consideration will be 
constructive.  Those members of our community who have been the victims of hatred and harassment 
deserve nothing less.  I commend the Bill to the House. 

The Premier was saying to people that we have introduced this Bill and would appreciate feedback about 
whether we have got the balance right and are happy to consider amendments.  That was what I referred to 
earlier.   

The other two matters I touched on earlier related to the import of a significant number of the Government’s 
amendments, which will do two things.  First they will deal with what I call “petty name-calling” and make it 
clear that “petty name-calling” - an example of which we heard a few minutes ago in Chamber - is not covered 
by this legislation.  This legislation is not about calling someone names, and we wanted to make that quite clear.  
In my view, the definitions contained in this clause of “animosity towards” and “harass” did not make that as 
clear as it should have been.  By including the words that we are now seeking to include by way of amendment, 
we wanted to make it crystal clear that this debate ought to be about serious racial harassment and not about 
petty name-calling.  The second point we wanted to make was the acceptance of the proposition advanced by 
members of the Opposition - I thank them for it, because that was exactly what the Premier envisaged should 
happen - that racially motivated offences in relation to existing criminal offences such as assaults, threats and 
property damage should be a circumstance of aggravation.  That was suggested by the Opposition, and we have 
accepted and incorporated that into the amendments that are now before the House.   

Ms S.E. Walker:  Why have not you put “grievous bodily harm” in there?  
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Mr J.A. McGINTY:  GBH is an offence that does not involve the question of intent, and it could well confuse 
the issue of whether somebody intended to do something on a racial basis.  It is something that we can debate 
when we get to -   

Ms S.E. Walker:  Sorry, did you say GBH had intent?   

Mr J.A. McGINTY:  No.   

Ms S.E. Walker:  Which of the other offences that are circumstances of aggravation have intent?  Are you saying 
that the others have intent?   

Mr J.A. McGINTY:  Assaults and threats fit into that category.  So long as they are compatible with it, the idea 
would be -   

Ms S.E. Walker:  It must be.   

Mr J.A. McGINTY:  We have not extended the amendments, for instance, to manslaughter.  From a practical 
point of view there is a cut-off point - 

Ms S.E. Walker:  We did not do that with pensioners or senior citizens either.   

Mr J.A. McGINTY:  No, for that same reason; there is a cut-off point when dealing with these issues practically.  
However, we can deal with that in a few minutes.   

As was advocated by the Opposition, and in the same way that we have sought to do with previous amendments 
to the Criminal Code, a number of amendments seek to make the instance in which a victim is over the age of 60 
years a circumstance of aggravation.  Similarly, in the domestic violence Bill that we concluded here tonight, the 
fact that someone is in a family or domestic relationship or that violence occurred in front of a child is a 
circumstance of aggravation.  Racial motivation now becomes a circumstance of aggravation leading to an 
increased penalty when things like assaults, threats and damage are performed with that motivation.  We accept 
the view that has been put by the Opposition on that matter.   

Mr R.F. JOHNSON:  I can accept some of the things the Attorney General has said, but he is not addressing the 
issue.   

Mr J.A. McGinty:  I ran out of time.   

Mr R.F. JOHNSON:  Yes, but he took a long time to get to the crux of the matter.  None of those things that the 
Attorney General mentioned is referred to in proposed sections 77 and 78 in clause 5.  We are talking about 
animosity; we are not talking about threats, intimidation, assaults and the rest of it.  I can understand us 
legislating to punish those people who commit threats, intimidate or even harass.  However, none of those is 
dealt with in these clauses.  We are talking about the meaning of animosity.  All the Attorney General will do 
with the amendment that I assume he will shortly move is to delete the words “abuse of or severe ridicule of” 
and insert the words “seriously and substantially” before “abuse” and “severely” before “ridicule”.  Those 
amendments have nothing to do with threats.  The Attorney General is still talking about ridicule; he is not 
talking about a substantial crime of violence or a threat of violence or intimidation.  He is talking about none of 
those things.  The Attorney General has still not equated the meaning of animosity within clause 5, in proposed 
sections 77 and 78, with “severe ridicule”, or even with “seriously and substantially abuse or severely ridicule”.  
How can the Attorney General say that?  The penalty is still 14 years imprisonment!   

Before the last recess period, when we first started consideration in detail on this Bill, I tried to find out what 
sorts of penalties exist under similar legislation in other States.  The Attorney General very carefully did not 
answer that question.  He mentioned one piece of legislation because he knew that that State had imposed a 
lenient sentence.  However, I have done a bit of homework since then, and I can tell the Attorney General what 
the penalties are in the other States.  South Australia’s Racial Vilification Act 1996 deals with predominantly 
severe monetary penalties.  Does the Attorney General know about something that is not contained in the Act 
from South Australia that I do not know about?  The legislation from that State deals with fines that cannot 
exceed $40 000, and it does not specifically talk about imprisonment penalties.  However, this Attorney General 
wants to give somebody 14 years for simply ridiculing somebody who may be of a different ethnic origin.  He is 
blasting a path in Australia in this regard.  I can understand that happening with domestic violence legislation, 
but this particular penalty is a nonsense.  The Attorney General handled the domestic violence legislation.  I 
know this Bill is not his, but the Attorney General, the first law officer of this State, who has the power in 
Cabinet - I know that; everybody knows that - can simply agree tonight to accept the amendments that we put 
forward.  More appropriate penalties are found under chapter XI of the Criminal Code than under clause 5, 
proposed sections 77 and 78, of this Bill.  When I was the Minister for Citizenship and Multicultural Interests, I 
looked at increasing those penalties, but not to 14 years for Godsakes!  I would not do that to anybody for the 
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crime that the Attorney General is outlining here.  It is all covered under chapter XI of the code.  All the 
Attorney General has to do is increase those fines and penalties; that is what is needed.   
I do not agree with racist comments.  I would like the Attorney General to tell me what the penalties are in other 
States for similar crimes as outlined in proposed sections 77 and 78 in clause 5.  Can the Attorney General tell 
me if they are anything like 14 years?  I cannot see a penalty for imprisonment in some of them.  The Attorney 
General should look at the New South Wales, Northern Territory, Queensland and Australian Capital Territory 
Acts.  If the Attorney General had done his job properly, he would have found out exactly what all the other 
States are doing in this regard.  I can tell him that it is nothing like what is being proposed in this House tonight; 
those States are using a bit of commonsense in this area.  Can the Attorney General answer those questions, 
please?  
Mr J.A. McGINTY:  The current provisions of the Criminal Code starting in section 76 - chapter XI of the code, 
under the heading of “Racist harassment and incitement to racial hatred” - make it an offence to essentially have 
publications that constitute racist harassment or incitement to racial hatred.  The member asked a very simple 
question: why should we extend that beyond publications to acts that have the same consequence or intent?  I 
will give the member the simple answer to that.  If written material of a racist nature is currently proscribed by 
the Criminal Code, it seems to me to be a logical extension that we should extend that criminality to conduct as 
well as publications.  A bit of paper is one thing - we saw such papers daubed over particular southern suburbs 
recently when Jack van Tongeren was on the loose - but it seems to me that actions taken by people with the 
same substance to them should also be proscribed.   
Ms S.E. Walker:  What sorts of actions? 
Mr J.A. McGINTY:  “Any” action is what is proposed in this legislation.  That is the reason.  If we say that a bit 
of paper with something racist on it is a criminal offence - I put it simply that way - it seems to be a perfectly 
logical proposition that it should also include actions or conduct by people that is designed and intended to incite 
racial animosity.  Racial animosity is hatred.  I do not know that there is a more extreme emotion than hatred. 
Mr R.F. Johnson:  No.  The Australian Concise Oxford Dictionary states that it is a spirit or feeling of strong 
hostility.   
Mr J.A. McGINTY:  Is that hatred? 
Mr R.F. Johnson:  It is different from hatred.  Hatred is much stronger than strong hostility. 
Mr J.A. McGINTY:  Animosity towards means hatred.   
Mr R.F. Johnson:  That is what you say it means. 
Mr J.A. McGINTY:  No.  It is what the Bill before the House states. 
Mr R.F. Johnson:  Exactly; it is what you say.   
Mr J.A. McGINTY:  The next step in the member’s argument was to say that the penalties are out of kilter and 
that 14 years imprisonment is too much.  When we last debated this Bill I went through each of the penalties in 
the other jurisdictions.  It is true that our current penalties are more in accord with the going rate for these sorts 
of offences than those proposed in this Bill.  This Bill has a significant increase in the penalties associated with 
certain racist behaviour.  I will give a very simple example.  Clause 5 of this Bill refers, for example, to section 
77.  The key element is intention.  It is not someone saying something; it is the intent of the person engaging in 
the racist conduct.  I know that the reason the police did not proceed against Jack van Tongeren under the racial 
hatred provisions of the Criminal Code was the need to prove intent.  The police saw it as a significant barrier to 
using these provisions.  We are talking here about only the most extreme of cases in which the question of intent 
can be proved beyond reasonable doubt. 
Mr R.F. Johnson interjected. 
Mr J.A. McGINTY:  I make this point because I am running out of time.  The member said that 14 years 
imprisonment as a penalty was too much.  I think he suggested that the existing one or two-year penalties might 
be a little on the low side for this sort of racist behaviour.  At the moment, the penalty under the Criminal Code 
for burning down a person’s property is 10 years imprisonment. 
Mr R.F. Johnson:  That has nothing to do with it. 
Mr J.A. McGINTY:  Let me make this point because of the shortage of time that is available.  We are discussing 
a far more insidious form of behaviour that does not destroy property but can destroy the individual.  We think it 
is something in which the intent is beyond doubt; in other words, dealing only with the most extreme cases 
designed to engender hatred.  We believe that 14 years imprisonment is appropriate because the offence is more 
insidious and more likely to do real damage than simple property damage. 
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Ms S.E. WALKER:  The problem of the Attorney General is that he is arguing against himself.  The 
amendments he has made since this House last debated this Bill cover the conduct that he is trying to cover with 
this provision.  The Attorney General has it conceptually wrong that the whole reason for chapter XI being 
involved was the concern of the community about the activities of the Australian Nationalists Movement all 
those years ago and its activities now, as well as other groups like it.  What went wrong was that, instead of 
dealing with the circumstances of aggravated assault, grievous bodily harm, threats and criminal damage, the 
offences involved littering and putting up posters.  That is why the penalties are so low.  That is why people had 
difficulty.  It was because the then Attorney General went off on the wrong track.  He thought that those 
activities were intended by the ANM to incite racial hatred when they were not; that was not the intention.  That 
was made quite clear by the video record of interviews with Jack van Tongeren, as shown at the appeal, and by 
the Crown Prosecutor’s opening statement.  We know that its activities do not incite racial hatred.  If anything, 
they engender sympathy.  The Attorney General is arguing against himself.  The test is that when we ask the 
Attorney General to define the conduct he is talking about, he says it has to be more than posters and litter and 
that it must go to conduct.  What conduct?  The only thing the Attorney General can mention is threats, assaults 
and criminal damage, and that he will deal with it under the Criminal Code.  The Attorney General is wrong.  
The Opposition forced the Attorney General to bring in a Bill on this issue.  I can understand how this happened.  
He geared up the current provisions of the Criminal Code, but it is wrong.  However, the amendments brought in 
by the Attorney General are right.  He should not now be introducing ridiculous provisions under which a person 
who incites racial animosity can be imprisoned for 14 years.  Give me an example in this community in which a 
person has intended to promote or increase animosity.  Give me one case.  The Attorney General should tell me 
who it was and why there is a need for this Bill.  The Attorney General will be struggling to find one.  All the 
ANM members intended to do was to put the fear of God - for want of a better phrase - into members of the 
ethnic community to make them leave.  They wanted them out.  The Attorney General should give us one 
example instead of just talking about this. 

Mr J.A. McGINTY:  For the benefit of members of the Opposition I refer them to the preamble of the 
comparable Victorian legislation, which refers to vilifying conduct.  That is the concept of the nature of the 
conduct we are referring to.  It is contained in the Racial and Religious Tolerance Act 2001, which is a relatively 
recent Act.  It states - 

Vilifying conduct is contrary to democratic values because of its effect on people of diverse ethnic, 
indigenous and religious backgrounds.  It diminishes their dignity, sense of self-worth and belonging to 
the community.  It also reduces their ability to contribute to, or fully participate in, all social, political, 
economic and cultural aspects of society as equals, thus reducing the benefit that diversity brings to the 
community. 

That preamble to the Victorian legislation I think puts very succinctly the reasons we need legislation of this 
nature. 

In answer to the member for Nedlands, one need only look at the conduct of the Australian Nationalists 
Movement in recent years. 

Ms S.E. Walker:  They did not incite racial hatred. 

Mr J.A. McGINTY:  According to the member for Nedlands, Jack van Tongeren did not intend to incite racial 
hatred.  I am sorry, but we are on a different planet.  I do not know what he was trying to do! 

Ms S.E. Walker:  Have you read Jack van Tongeren’s appeal? 

Mr J.A. McGINTY:  No, I have not. 

Ms S.E. Walker:  Well, you are speaking from ignorance. 

Mr J.A. McGINTY:  Maybe I am - 

Ms S.E. Walker:  You should do your homework before you come into this place. 

Mr J.A. McGINTY:  If it is the view of the member for Nedlands that Jack van Tongeren was not about 
promoting racial hatred in the community, then we are basically debating different propositions tonight. 

Does the member for Nedlands intend to move her amendment? 

Ms S.E. Walker:  I probably will not, because the Attorney General has done the right thing with the rest.  The 
Attorney General is refusing to back down; he does not get it, because he has not done the work. 

Mr J.A. McGINTY:  I will move my amendments if the member will not move hers. 

Ms S.E. Walker:  I will not move my amendments. 
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Mr J.A. McGINTY:  Okay; that is fine.   

Mr R.F. JOHNSON:  The Attorney General has just quoted from the Victorian Racial and Religious Tolerance 
Act 2001.  I have looked at that Act very carefully.  Section 7 of that Act is headed “Racial vilification 
unlawful”.  It is found in part 2, “Unlawful Conduct”, division 1, “Unlawful Vilification”.  It states in subsection 
(1) -  

A person must not, on the ground of the race of another person or class of persons, engage in conduct 
that incites hatred against, serious contempt for, or revulsion or severe ridicule of, that other person or 
class of persons.   

That is similar to what is contained in this Bill.   

Part 4 of the Victorian Bill is headed “Serious Vilification Offences”.  That is what the Attorney General is 
trying to include in his amendment.  Section 24, headed “Offence of serious racial vilification” states in 
subsection (1)-  

A person (the offender) must not, on the ground of the race of another person or class of persons, 
intentionally engage in conduct that the offender knows is likely -  

(a) to incite hatred against that other person or class of persons; and  

(b) to threaten, or incite others to threaten, physical harm towards that other person or class of 
persons or the property of that other person or class of persons. 

The penalty in the case of a body corporate is 300 penalty units.  I do not have a clue what that means, but I am 
sure the Director of Public Prosecutions will be able to tell me, through the Attorney General, what it means.  

Ms S.E. Walker:  It is $50 a unit, or something like that. 

Mr J.A. McGinty:  I think the member for Nedlands is right.  

Mr R.F. JOHNSON:  So we are talking about $50 times 300?   

Ms S.E. Walker:  That is right. 

Mr R.F. JOHNSON:  It is a monetary penalty, is it? 

Mr J.A. McGinty:  Yes - $6 000. 

Mr R.F. JOHNSON:  Even if it were $10 000, it would be fine.  However, the important words are -  

In any other case, imprisonment for 6 months or 60 penalty units or both.   

I assume that would apply to individuals.  If an individual in Victoria were found guilty of committing an 
offence of serious racial vilification, that is the penalty he would get.  He would not get 14 years.  We are living 
in the same country, are we not?  I thought that in many respects we try to have uniform legislation throughout 
Australia.  The Attorney General is trailblazing something that I believe will be a disaster.   

Mr J.A. McGinty:  I do not think any other State has had a Jack van Tongeren, to be fair. 

Mr R.F. JOHNSON:  Of course they have had racist people.   

Mr J.A. McGinty:  But not extremists of the nature of Jack van Tongeren.  

Mr R.F. JOHNSON:  There are racist attacks in Sydney almost every day of the week.  Whether there are 
firebombings of Chinese restaurants I do not know. 

Mr J.A. McGinty:  Not as many as we have had over a long period of time, with the accompanying racism.   

Mr R.F. JOHNSON:  But they get them.  We do not get many. 

Mr J.A. McGinty:  That is right, 

Mr R.F. JOHNSON:  Tell me any that we have had other than by Jack van Tongeren and his organisation.  Give 
me one other example. 

Mr J.A. McGinty:  They are the people at whom this legislation is aimed.   

Mr R.F. JOHNSON:  The Attorney General is talking about animosity.  If the Attorney General wanted to amend 
the legislation to include people who commit acts of violence towards other people, perhaps by burning down 
their property or hurting them in some other way, just because they happen to be of a different ethnic origin, I 
would not have a problem.  I would support him.  However, this clause is a nonsense.  I will not be part of a 
Parliament that approves a nonsense piece of legislation that we will need to face later on.  The Attorney General 
knows and I know that this Bill will not get through the upper House in this term of government.   
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Mr J.A. McGinty:  It would be a pity if that were the case.   

Mr R.F. JOHNSON:  The Attorney General knows that it cannot.  The upper House has only three more sitting 
weeks left after this week.  This is an exercise by the Premier to try to address the problems created by the Jack 
van Tongeren situation.  Those problems have already been addressed.  I hate to think this, but I think the 
Premier is trying to play to people in either the Asian or the Muslim community.  I have friends in and respect 
both of those communities.  I do not think that those people in their heart of hearts want to have this sort of 
legislation.  They want legislation to deal with people who make threats, intimidate, commit acts of violence and 
destroy property.  They do not want people to be sent to jail for 14 years simply because they have ridiculed 
them.  That is the point I am trying to make.  That is what the Attorney General can put right tonight by 
amending this clause.   

Ms S.E. WALKER:   The Attorney General referred to the Victorian legislation.  That legislation, as the 
Attorney General well knows, contains civil and criminal penalties.  I am sorry the Attorney General did not take 
the time to read the Jack van Tongeren appeal.  I will read what the Chief Justice said in the appeal.  The 
Attorney General is under the misapprehension that the intention of the ANM was to incite racial hatred.  It did 
not happen.  It does not happen now.  The judgment states -  

Count 1 on the indictment alleged that the six accused persons conspired together between 17 January 
1989 and 17 June 1989 at Gosnells and Victoria Park to threaten to cause detriment to Asians living in 
the State of Western Australia with intent to cause those persons, or each of them, to leave the State of 
Western Australia.  The Crown’s case was that each of the accused, who were members of the 
Australian Nationalist Movement (ANM), made an agreement to band together for the common, 
unlawful purpose of forcing Asians to leave Western Australia, essentially by causing damage to their 
property by burning it down.   

The chief crown prosecutor, Mr Scott, QC, who went on to become a judge, and who was the person who looked 
at the tapes and probably formulated the indictment, said in his opening -  

As Mr Van Tongeren and, indeed, some of the other accused, explained to the police, the Australian 
Nationalist Movement is what, I think, could loosely be called a Neo-Nazi style organisation formed in 
1985, and whose primary objective was to drive foreigners, particularly Asians, but also Jews, out of 
the State of Western Australia and, indeed, out of the whole of Australia.  The reason that was offered 
to the police as to why they wanted that course to take place was because, as they saw it, the Asians 
were taking jobs that were (sic would) otherwise go to Australian citizens and it was necessary to evict 
them from the country in order for the good of the nation, as they saw it.   

He said also -  

That is, they sought to terrorise the Asian community, and I use that word because that’s really what 
they were up to, in order hopefully to make them leave Western Australia and eventually to leave the 
shores of this nation so that we would have no Asians left here.  To that end, the Movement took steps 
to terrorise people in the Asian community, essentially by destroying their property in order to frighten 
them, in order to make them scared, and as I have said to you, in the hope that they would ultimately 
leave the country.   

There was no mention of incitement to racial hatred.  That was not their aim or objective.  I cannot make it any 
plainer.  I know that the Attorney General is stubborn about things like this, but he is heading off on the wrong 
tangent here.  The reason we are debating this matter now is to address what the community believed was being 
done to the ethnic community by the members of the ANM, who bound together to get their own printing press - 
that was their most visible sign - and who also bombed and torched restaurants and sought to terrorise particular 
groups by putting graffiti on their places of worship.  What the Parliament did at the time was wrong.  The then 
Attorney General said that the intention of the ANM was to incite racial hatred.  That was wrong.  When the 
Parliament had finished debating that matter, the trial started.  The Parliament would not have known at the time 
what was happening in the Supreme Court and what the case was about.  I suppose the then Attorney General 
would have known.  I am not sure how it operates, but he should have had that information.  I am not necessarily 
having a go at the then Attorney General.  I am saying that the legislation was misconceived.  It should not have 
been about incitement to racial hatred.  Chapter XI is wrong.  We now have a chance, as the member for Hillarys 
said, to put it right.  We have gone part of the way in the amendments with regard to circumstance of 
aggravation.  The provision in chapter XI of the Criminal Code regarding posters could be kept now that those 
amendments have been made.  However, the rest of the legislation regarding changes to civil legislation should 
be debated at another time.  What other proof does the Attorney General want?  It is straight from the horse’s 
mouth, from Jack van Tongeren, through to the then prosecutor and Chief Justice.   
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Mr R.F. JOHNSON:  I was not sure whether the Attorney General would answer the member for Nedland’s 
comments.  I remind the Attorney General that he did not answer all the points I raised.  Why is the Attorney 
General and the Government or, more importantly, the Premier - let us put the blame where it should be put - so 
intent on passing this legislation that is designed for only a tiny minority of people within our society?  The 
Attorney General did not answer my previous question.  Why is it more important to sentence an offender to 14 
years imprisonment because the offender has severely ridiculed somebody who is of ethnic origin?  We are not 
talking about threats, violence or even intimidation; we are talking about animosity.  Why is the Government 
legislating to imprison for 14 years people who cross that line when no similar provision exists in the 
Government’s gay and lesbian law reform legislation?  A gay man or a lesbian could be severely ridiculed or be 
the subject of serious and substantial - which is the wording of the Government’s amendment to this clause - 
incitement of animosity.  The Attorney General knows my views on homosexuality.  I am by no means the flag 
bearer for homosexuals, and I never will be.  I have a problem with that area.  However, I want to see 
consistency in legislation, and there is none here.  If somebody seriously and substantially harasses a 
homosexual in this State or incites animosity against that person, the offender will not be sentenced to 14 years 
imprisonment.  Are homosexuals second-class citizens in the Government’s eyes?  What about elderly people 
who are abused?  The Government will do nothing about people who wear disgusting T-shirts that have the 
foulest language that my wife, my family and I find offensive.  I believe it is totally inappropriate for Western 
Australian children to see those types of T-shirts.  The Government is doing nothing about that.  It does not want 
to give people six months imprisonment for displaying that type of animosity.  I believe that type of animosity 
very often severely ridicules women.  The Government is doing nothing about that.  The Government is not 
doing anything about people who unfortunately happen to be fat and are subjected to ridicule.  Many different 
groups in society are being discriminated against simply because of the Bill before Parliament today.   

A member of a particular ethnic origin will be able to lay a complaint against somebody because the offender’s 
conduct is seriously and substantially likely to incite racial animosity; in other words, the offender is showing a 
feeling of strong hostility.  That is the meaning of the word “animosity”.  Perhaps the Attorney General should 
read the definition of “animosity” in the Australian Concise Oxford Dictionary.  That is the dictionary used by 
most people.  The Government is changing the meaning of words with this legislation.  It is irresponsible for the 
Government to change the meaning of a word.  I suggest that almost every dictionary has a similar definition of 
the word “animosity”.  The Attorney General has not answered my question.  The Government is legislating to 
implement reverse discrimination against the vast majority of Western Australians.   

Mr A.D. McRae:  It is not. 

Mr R.F. JOHNSON:  Of course it is.   

Ms M.M. Quirk:  You don’t understand it. 

Mr R.F. JOHNSON:  I understand it perfectly.  I have been examining this Bill since it was introduced into 
Parliament and I have read all the other Acts from every other State and Territory.  I once referred to the member 
for Riverton and the bloke next to him as dumb and dumber.  The member for Riverton asked me which one he 
was.  It is a classic.  I think the member has just shown which one he is.  He should be quiet.  I know what I am 
talking about.  Many people have rung me to express their concerns about this Bill.  They have wanted to know 
how I would vote on the Bill and whether I would speak against it.  Many people have serious concerns about it, 
and the Attorney General must address those concerns.  He has not answered my questions. 

Ms S.E. WALKER:  As I said during the second reading debate, this Bill will not have any effect on the 
community because the prosecution regarding the animosity referred to in proposed section 77 is curtailed in this 
Bill.  A victim would have to prove that the offender intended to create, promote or increase racial animosity, to 
prove that the offender was a member of a racial group, and would as well have to get the consent of the Director 
of Public Prosecutions.  The truth is that the Government is selling the ethnic community a pup through this 
legislation.  It will mean that people must cross more bridges than they would under chapter XI of the Criminal 
Code.   

I repeat: the simple way to go about this is to legislate for circumstances of aggravation and keep chapter XI the 
way it is with the penalties as low as they are.  The Government has corrected what was wrong.  Frankly, as it 
stands, chapter XI might actually be put in the Litter Act.  However, because it involves serious conduct and is 
intended to address mass circulation by groups such as the Australian Nationalists Movement, perhaps it should 
be written in the Criminal Code to reflect the seriousness of the issue.  I think the problem could be solved.  I 
will not say any more about clause 4 or other clauses because, unfortunately for the ethnic community, its 
problem with chapter XI is that the DPP could not prosecute people under it because it was too difficult.  This 
legislation makes it even more difficult.  I say to the member for Hillarys that the many people who have rung 
him about this legislation will have nothing to worry about because it will never be used.  It could not possibly 
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be used.  If chapter XI, which has just two bridges to cross, is never used, legislation with three or four bridges to 
cross will never be used either.  That is a demonstration of the Government’s dishonesty with regard to this 
legislation.   

Mr J.L. BRADSHAW:  Sometimes things seem very good on the surface but when they are delved into and 
more is learnt about them, the problems can be seen.  When the Premier, as the Minister for Citizenship and 
Multicultural Interests, asked ethnic groups what they thought of this legislation when some hot issues were 
occurring because Jack van Tongeren’s group was running around the streets daubing graffiti on walls and 
smashing windows and whatever, it sounded like a good thing.  However, I am sure that the ethnic groups would 
understand the problem with the legislation if it were explained to them and if they delved into it and realised its 
implications.  I quoted from a letter from a lady from Singapore or India or somewhere who wrote to me - I think 
we all got the same letter - in which she indicated that she was very concerned about this legislation and its 
consequences.  The country from which she came had these types of laws and people were wrongfully being 
persecuted under those laws because of the freedom of speech provisions.  She wrote about freedom of speech.  I 
have grave concerns about this legislation.  I can understand the multicultural organisations that want legislation 
to protect them.  I am sure if racial vilification were explained better to people, they would understand that it is 
not in the best interests of someone wanting to be an Australian.  It is a pity I do not have the letter from that 
lady, as I would not mind quoting from it again. 

Mr A.D. McRae:  Didn’t that letter deal with religious vilification? 

Mr J.L. BRADSHAW:  I think she might have dealt with racial and religious vilification. 

Mr A.D. McRae:  I received a copy of it and I responded to and had an exchange with her.  In the end she said to 
me that her concern was about religious vilification. 

Mr J.L. BRADSHAW:  Her concern was about freedom of speech. 

Mr A.D. McRae:  In relation to religion and faith.   

Mr J.L. BRADSHAW:  I do not think so.  I will try to find the letter in a moment, but my recollection is that it 
was mainly to do with the great concerns she had about the adverse effect this legislation would have on freedom 
of speech.  I am fairly sure it was to do with racial vilification, but it may have been religious vilification.  I do 
not think it matters in the sense that it achieved the same thing, in that it indicated what could happen with this 
legislation in the hands of the wrong people.  It is wrong that people could find themselves accused by someone 
in the community who took a set against them and said that they were creating racial animosity.  The next thing 
would be that those people could be charged and come before a court, with all the stress and costs and all the 
other things that go with being charged with an offence.  I am not against the principle of this legislation, but I 
am against the fact that - 

Mr A.D. McRae:  You just don’t want to do anything about it. 

Mr J.L. BRADSHAW:  I have already explained that van Tongeren went to jail.  How many years was it for 
under the current laws?  

Mr J.A. McGinty:  He spent 12 years in prison. 

Mr J.L. BRADSHAW:  That is not a bad stretch, 12 years. 

Ms S.E. Walker:  Not long enough. 

Mr J.L. BRADSHAW:  I might agree with the member for Nedlands, but it is still not a bad stretch.  There are, 
therefore, laws in place to deal with those sorts of circumstances.   

Ms S.E. Walker:  Yes, but he was convicted of 53 offences. 

Mr J.L. BRADSHAW:  It does not matter; there were laws in place to deal with those circumstances.  The laws 
in this Bill could be abused.  People could be charged with offences they may not have committed.  However, 
once someone is charged, that person is in the hot seat and incurs costs, stress and a loss of face in the 
community.  As I said, a bit of mud often sticks when it is thrown.  I cannot support this clause. 

Mr J.A. McGINTY:  I move - 

Page 2, line 17 - To delete “, abuse of or severe ridicule of”. 

The ACTING SPEAKER (Mr P.W. Andrews):  The member for Nedlands has an amendment standing in her 
name on the notice paper.   
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Ms S.E. WALKER:  I do have an amendment standing in my name on the notice paper because I was concerned 
about the way this legislation was going.  The Attorney General has since proposed amendments that address my 
concerns about threats etc.  I will therefore not be moving my amendment. 

Dr E. CONSTABLE:  I apologise for coming into the Chamber at this stage, but I was involved in debate on this 
Bill on the last sitting day before the break.  Will the Attorney General explain to me now why he wants to 
remove these words?  I drew attention to this matter as the original definition appeared to be very mixed.  Will 
the Attorney General give me a brief explanation so that I can catch up with what has been happening in the last 
hour?  I apologise if it has been addressed. 

Mr J.A. McGINTY:  The Premier made it quite clear in the concluding paragraph of his second reading speech 
that he sought input from the community on this legislation.  One issue that was debated last time was whether 
this clause covered what I would regard as petty name-calling.  A lot of the media debate was about whether 
calling someone a Pom, for instance, would be caught by this legislation.  It was never the intention to include in 
this legislation what I regard as petty name-calling.  We are seeking to delete words that could be read as having 
a minimalist connotation.  We are, therefore, seeking to have “animosity” defined as meaning hatred or serious 
contempt by deleting “, abuse of or severe ridicule of”.  They were thought to be lesser words that did not 
convey the same degree of seriousness as the words “hatred” or “serious contempt” convey.  This amendment 
and the next two amendments to the clause are each designed to make it quite clear that this does not relate to 
petty name-calling, but only to fairly serious conduct that goes to issues such as hatred.  It is hard to envisage a 
stronger emotion than hatred.  This legislation is not intended to pick up these lesser emotions.  In a nutshell, the 
reason for these three amendments is to make it quite clear that this does not relate to petty name-calling. 

Dr E. CONSTABLE:  I have a couple of issues.  I understand that the closing date for community comment is 
yet to be reached and that it is in November; is that correct?   

Mr J.A. McGinty:  That is for debate on the discussion paper, which includes other concepts, such as religious 
vilification. 

Dr E. CONSTABLE:  It seems odd that we are rushing to debate it if this is one of those issues. 

Mr J.A. McGinty:  I am sorry, I clarify that it has closed. 

Dr E. CONSTABLE:  Another issue I recall raising when we were debating this Bill previously was the tone of 
voice.  I said that someone could use one tone of voice in saying, “You’re just a Pom,” or whatever, but someone 
else could say the same thing in a harsh tone of voice that could be very hurtful.  It is interesting that a couple of 
days after previous debate on the Bill some examples of that appeared in an article in the newspaper.  One was 
an Italian gentleman who said that that had happened to him at school.  He said that sometimes his mates 
referred to him in a derogatory but playful manner but others had used the same words in a tone of voice that had 
a hurtful effect on him.  The Attorney General dismissed that in the previous debate and said that it was all right 
to call someone a Pom in a derogatory way.  However, it is interesting to note that the tone of voice used to that 
young person was really important in that how the words were said, whether or not they were the same words, 
was regarded as racially hurtful.  How will the Attorney General’s amendments address that issue? 

Mr J.A. McGINTY:  I have just noticed on the back of the consultation paper on racial and religious vilification 
issued by the Premier in August 2004 that the closing date for submissions was 3 September.   

Mr R.F. Johnson:  But it was extended. 

Mr J.A. McGINTY:  Yes, I was going to go on to say - 

Dr E. Constable:  It was extended to some time in November. 

Mr J.A. McGINTY:  I clarify that it was extended to 1 October.   

The word “abuse” is capable of having a far softer meaning than the word “hatred”.  We are trying to place 
beyond any doubt that even the difference between something that is friendly and something that is hostile, such 
as the tone of voice, would not be caught by this legislation.   

Ms S.E. Walker:  Give us an example. 

Mr J.A. McGINTY:  The member for Nedlands asked me to give her an example. 

Ms S.E. Walker:  You gave me the example of Jack van Tongeren and I explained to you that it was a classic 
example and that it was not right. 

Mr J.A. McGINTY:  So says the member for Nedlands. 

Ms S.E. Walker:  I did not say it. 
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Mr J.A. McGINTY:  It is particularly relevant to oppressed minority groups.  Racial vilification of Aboriginal 
players was something that the Australian Football League picked up on and regarded as very important.  I am 
delighted at the actions that the AFL has taken over quite a long period now to stamp that out of the code of 
Australian football.  Racial vilification is something that is intensely offensive.  It is one thing to say something 
to a prosperous Italian about his racial origins; it is another thing altogether to say it to a down-and-out person.   

Dr E. Constable:  That is your value judgment. 

Mr J.A. McGINTY:  Yes, this is a value judgment. 

Dr E. Constable:  That young person was not a prosperous Italian in fact; he was just a kid being abused and 
feeling abused by the way people used that language. 

Mr J.A. McGINTY:  This legislation does not relate to abuse.  That is what this very amendment is deleting out 
of the definition of “animosity towards”.  It is deleting the notion of abuse. 

Dr E. Constable:  We will talk about abuse when we get to the definition of “harass”, so we may resume this 
debate when we get to that definition.   

Mr J.A. McGINTY:  I think that is the next amendment.  The member for Churchlands will see that we have 
changed that definition as well in the amendment before the House to pick up on the notion that it is not common 
abuse as it would be popularly understood that is being caught by this legislation; it is something significantly 
more than that.  That is what this amendment is all about.  Petty name calling might be hurtful to some people 
and it might be abusive, but it is not caught by this legislation. 
Dr E. Constable:  It might be intensely psychologically damaging for some young people to continually have that 
sort of language thrown at them. 
Mr J.A. McGINTY:  It could well be, but we are not criminalising that behaviour by this legislation.   

Dr E. Constable:  It is therefore all right to damage some people but not others. 
Mr J.A. McGINTY:  No.  I am saying that it is not all right.  Are we to criminalise it by this legislation?  The 
answer is no.   
Ms S.E. WALKER:  The member for Churchlands is quite right.  The Attorney General can give us no 
examples.  If the legislation is not to address the examples given by the member for Churchlands, perhaps the 
Attorney General might give us an example of psychologically damaging ridicule that he says needs to be 
addressed in the community.  The community has not concerned itself with wanting leadership on the activities 
that have occurred in Perth.  The Attorney General has brought this legislation in by mistake, and now he is 
stuck with it.  I want the Attorney General to give us an example.  He has given me the example of Jack van 
Tongeren, and I have demonstrated to him that he is wrong.  Will the Attorney General tell us what sort of 
ridicule will fall within the definition in this clause?   

Mr R.F. JOHNSON:  I was hoping that the Attorney General would respond, but he is sitting there mute.  This is 
what happens when government ministers cannot answer genuinely, honestly and truthfully.  The Attorney 
General is the first law-maker of this land, and we expect clear, concise, honest answers from him. 

Mr J.A. McGinty:  That is why I do not repeat myself.  I do not go around and around in circles like some 
members. 

Mr R.F. JOHNSON:  The Attorney General is trying to get out of it.  He is now trying to say that the Bill is for 
consultation purposes.  That is absolute rubbish. 

Mr J.A. McGinty:  Let me give the member a simple example of Adolf Hitler giving a speech of hatred directed 
to Jewish people.   

Ms S.E. Walker:  Come on!  Talk about the Perth community. 

Mr J.A. McGinty:  The member asked for an example.  I cannot think of a better example than that. 

Mr R.F. JOHNSON:  What, Adolf Hitler? 

Mr J.A. McGinty:  You asked for an example.   

Mr R.F. JOHNSON:  I did not.  The member for Nedlands did. 

The ACTING SPEAKER (Mr P.W. Andrews):  Order!  The question is that the words to be deleted be deleted. 

Mr R.F. JOHNSON:  That is correct.  I am saying that I have a concern with the motion because it is all part of 
the definition in the legislation.  I keep asking the Attorney General why we are treating one tiny section of 
society differently from the overwhelming majority. 
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Ms M.M. Quirk:  Because it is a minority. 

Mr R.F. JOHNSON:  There are lots of minorities.  Gay and lesbian people are a minority.  The member for 
Girrawheen was a member of the committee that sat not very often during the past four years and about twice in 
the past year.   

Mr A.D. McRae:  What has that to do with the Bill? 

Mr R.F. JOHNSON:  It has a helluva lot to do with it.  The problems arose from Jack van Tongeren and those 
acts of racial hatred, which were very severe acts of arson and intimidation of a particular group.  I have already 
said that I do not have a problem with upping sentences for those sorts of things.  However, a whole committee 
has been working on this subject and on the content of what a Bill should be like with public consultation.  The 
Premier suddenly realised that he had only a few weeks before we go to the polls.  He thought that he had better 
get something very quickly into the Parliament.  His spin doctors and minders in the Department of the Premier 
and Cabinet have come up with this Bill in a hurry.  They asked the Director of Public Prosecutions to come up 
with something that would give Labor more votes in that area.   

The ACTING SPEAKER:  Member, the question is that the words to be deleted be deleted. 

Mr R.F. JOHNSON:  Mr Acting Speaker, I do not think they should be deleted, not to substitute the words that 
are proposed to be substituted. 

Mr J.A. McGinty:  That is the next question. 

Mr R.F. JOHNSON:  Of course it is.  I am pre-empting the Attorney General, because I am speaking the truth.  
The Attorney General knows that in the way that it is set out now this is a rubbish Bill because it has been 
cobbled together.  It is a disgrace that the DPP has been forced to come up with this Bill within such a short time 
frame.  I will not move for a division on this motion before the House.  If necessary, I will move for a division 
on other questions before the House and vote against other clauses.  Further amendments propose to change 
“ridicule” to “severe ridicule”, which is the same thing.   

The Attorney General obviously will not answer the questions I have put to him about different groups in society 
and why we should practise reverse discrimination against the majority and other minority groups but home in 
on this one particular group.  I do not believe that the Attorney General can justify so much of this Bill, because 
it is a nonsense Bill.  All the other States and Territories in Australia have nothing like this legislation.  If this is 
to be among the last legislation that this Attorney General is to put through this Parliament, he should be 
ashamed of himself as chief law-maker in this State.  He knows that it is dreadful legislation.  He knows that it 
will cause all sorts of problems in society and is likely to create more racial animosity than it will stamp out.  He 
knows that and I know that. 

Amendment put and passed. 

Mr J.A. McGINTY:  I move -  

Page 2, line 18 - To insert before “abuse” the words “seriously and substantially”. 

Dr E. CONSTABLE:  We could do with some explanation from the Attorney General on this amendment.  The 
definition of “harass” will read, if the amendment is passed by the House -  

“harass” includes to threaten, seriously and substantially abuse or severely ridicule; 

I would like some explanation and examples from the Attorney General.  One of my concerns is that the 
interpretation of this definition is so open to subjectivity.  The Attorney General has not been very keen to give 
examples or to use examples of abuse that might be levelled at someone.  Let me give him what might appear on 
the surface to be a fairly mild example.  The case of a young Italian male being referred to as a stupid wog would 
be, from what the Attorney General has already said, okay, and this legislation does not cover that.  However, I 
would say to the Attorney General that if a young, sensitive Italian-Australian male were referred to in that way, 
it could over time cause real psychological damage.  It might even lead to some sort of self-harm.  The Attorney 
General is telling me that example is not covered by this legislation.  Is that correct?  I really would like the 
Attorney General to take that as an example and take us through it, to show whether this legislation actually 
covers a situation like that.  If it does not, he should tell me why it does not.  

Mr J.A. McGINTY:  The question is whether the words used in that context would constitute serious or 
substantial abuse or severe ridicule.  That is the question that must be met.  Does that particular comment in that 
context fit that description?  My comment before was about petty name-calling.  

Dr E. Constable:  Is petty name-calling not covered? 
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Mr J.A. McGINTY:  The point I was making is that this legislation is not about petty name-calling.  Whether the 
situation described by the member for Churchlands would constitute severe ridicule is a question that would 
need to be decided.  There is an argument that it most probably would, in that context.  However, everything 
would depend on the way in which the matter is addressed.  The member asked me whether that would or would 
not be covered by the legislation, and, without knowing all the circumstances, I could not give a definitive yes or 
no.   

Dr E. Constable:  Are you admitting that you are not quite sure what this definition means? 

Mr J.A. McGINTY:  I think the definition is quite clear. 

Dr E. Constable:  Give us a clear example.  

Mr J.A. McGINTY:  The member is asking whether it will apply in a particular factual situation.  

Dr E. Constable:  I gave you an example to comment on and I have received a fairly vague answer.  

Mr J.A. McGINTY:  The question is a simple one.  Does it constitute severe ridicule? 

Dr E. Constable:  Or is that person being seriously or substantially abused?  That is also part of the definition.  It 
is not just “severely ridiculed”.  

Mr J.A. McGINTY:  That is right; it is either of the two of those.  

Dr E. Constable:  Is that person being seriously and substantially abused in the example I gave you? 

Mr J.A. McGINTY:  To take a more extreme example, the sorts of things that were being published about the 
Asian race and were the focal point of the activity of Mr van Tongeren, would, without any difficulty whatsoever 
constitute serious and substantial abuse.  

Dr E. Constable:  I do not think there is any argument whatsoever in this House about the example you have just 
given.  Can you give us some other examples? 

Mr J.A. McGINTY:  Where the dividing line comes, moving back from that point, would depend very much on 
the total context of what is said.  Whether the member’s particular example fits that description would need to be 
determined.  To come back further again from that point, somebody who light-heartedly says to people who 
enjoy it that they are Poms or dings would clearly not be covered.  

Dr E. Constable:  If you cannot tell us whether the example I gave you fits this definition, then who will be able 
to tell us?  

Mr J.A. McGINTY:  My answer to the member is that it could meet a definition depending upon the totality of 
the circumstances.  

Amendment put and passed. 

Mr J.A. McGINTY:  I move - 

Page 2, line 18 - To insert before “ridicule” the word “severely”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 5:  Sections 77 to 80 replaced by sections 77 to 80H - 
Mr R.F. JOHNSON:  This is the clause that gives me the most concern.  I have referred to it in relation to the 
definitions in the previous clause.  The amended clause still does not do anything to alleviate the concerns I have 
over proposed new sections 77 and 78 in clause 5.  The Attorney General has not answered any of the questions I 
have put to him.  I am asking him how he can justify imprisonment of 14 years for somebody whose conduct is 
intended to incite racial animosity.  In the definitions we have just been discussing, the word “severe” has been 
added to “ridicule”.  Big deal!  It becomes “severe ridicule” instead of “ridicule”.  That gets us nowhere.  What 
is the difference between severe ridicule and ridicule other than interpretation of individuals? 

Ms M.M. Quirk:  It is a matter of degree. 

Mr R.F. JOHNSON:  It would be lovely to hear the member for Girraween speak on this Bill.  She played a part 
in this Bill, inasmuch as she played a part in this paper here.  She probably does not know much about it because 
she does not have many meetings.  She only had two in the past 12 months.  She really is committed, is she not? 

Ms M.M. Quirk:  I have spoken on this Bill.  
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Mr R.F. JOHNSON:  She spoke during the second reading debate.  She said a few words, but I do not know how 
she can sit there and agree with this legislation.  I know how she can agree, because it goes through Caucus.  I 
assume that, because the Premier moved this one through Caucus, all members must agree.  However, I am 
staggered that the Attorney General agreed, being the chief law-maker in this State.  As I said before, he knows 
that this is rubbish legislation.  There is nothing anywhere in Australia similar to proposed new sections 77 and 
78.  The Attorney General knows this as well as I do.  I have all the legislation here.  The Attorney General has 
not looked at them; he is simply getting advice from the Director of Public Prosecutions.  I suggest that the 
Attorney General adjourn this consideration in detail and go and look at all the racial vilification legislation in 
the other States and Territories.  He should go and study them and see what the penalties are in other 
jurisdictions.  They are nothing like 14 years imprisonment.  The member for Churchlands has quite rightly 
spoken of her concerns about the interpretation of animosity and hatred.  People can say things that incite hatred 
of another person quite easily.  I venture to say that that is even done in this Chamber sometimes.  Comments are 
made from both sides of the House that are meant to incite hatred of other members.  It is a fact.  In the heat of 
the moment a member can do such a thing, but now if it is done outside this Chamber he or she will be guilty 
under this legislation.  If somebody had a go at me being a Pom, and it is done in a way that could be deemed to 
have incited hatred, that person could be found guilty.  Some people do not like the fact that I am here and I am a 
Pom.  Some people ask how on earth this bloke who came from another country is now a member of Parliament 
in Western Australia; it should never happen.  That is the difference - we are a very tolerant multicultural society 
and the vast majority of Western Australians tolerate me.  Quite a few people in this House may not tolerate me 
but the vast majority of Western Australians I meet and talk with tolerate me.  However, if somebody really 
wants to have a go at me outside this House, that person can be seen to be inciting racial hatred by accusing me 
of being a Pommy whatsit and all the other disgraceful terminology that may be used in a way that is intended to 
create animosity towards me.  We are bringing hatred into it, but hatred is a feeling, not an action, as is animosity 
a feeling of strong hostility against another person.  However, this Government wants to give 14 years 
imprisonment to somebody who crosses the line in that area. 

Ms S.E. WALKER:  The range of amendments standing in my name is a result of the concern I had about the 
legislation as it stood.  I still have concerns about this legislation, and I have expressed them numerous times.  I 
have tried to persuade the Attorney General to see that this legislation is misconceived.  It is not only 
misconceived in terms of addressing the issue in the community, but it is also a very poor and shabby response to 
the ethnic community because it will never be used by the prosecution.  I bet that some of us will be standing 
here in 10 years time and looking at this legislation again, and I will be very surprised if there is a prosecution in 
that time.  I will not be moving my amendments because they have been addressed by the circumstances of 
aggravation amendments to the serious offence provision.   

Given that proposed section 80H in clause 5 now requires that the Director of Public Prosecutions consent to the 
prosecution, under what circumstances does the Attorney General and the director understand that he would 
consent to the prosecution?  Is this meant to address only those circumstances in which situations such as that 
involving the Australian Nationalists Movement arise again?  

Dr E. CONSTABLE:  I would like the Attorney General to distinguish between “Conduct intended to incite 
racial animosity” and “Conduct likely to incite racial animosity”.  I had no trouble at all with the penalty of 
imprisonment for 14 years for the sort of behaviour and crimes committed by Jack van Tongeren, and I assume 
that that is a good example of the effect of proposed section 77.  I do not know of a good example of the effect of 
proposed section 78, “Conduct likely to incite racial animosity”.  I would like the Attorney General to, in some 
detail, distinguish between those two provisions so that I can understand why one carries the penalty of possible 
imprisonment for 14 years and the other carries a penalty of imprisonment for two years or a fine of $24 000.  
What distinguishes these two provisions?  If the Attorney General can provide me with some examples, that will 
be very helpful.   

Mr J.A. McGINTY:  I will answer the members for Nedlands and Churchlands first, and I will come back to the 
question asked by the member for Hillarys.   

Mr R.F. Johnson:  You always say that.   

Mr J.A. McGINTY:  I will.  The Director of Public Prosecutions said to me that it would be his intention that the 
guideline or the yardstick that he would use when deciding whether to sanction a prosecution would be if there 
was something tangible and substantial in the nature of what was done or the action that was taken by the person, 
which would then come within the type of conduct whereby a person intended to create, promote or increase 
animosity towards a racial group; that is, as we have just amended to mean, the hatred of or serious contempt for 
that particular racial group.   
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I point out to the member for Churchlands that there is some considerable jurisprudence involved in this, 
admittedly from the anti-discrimination area, and there are some fairly shocking examples.  I will start with an 
example that is not quite as shocking involving the radio broadcaster Alan Jones who said on radio -  

So the Aboriginal woman argued discrimination and she got an award of $6000.  Now I think that it’s a 
joke.  And I tell you why I think it is.  If I owned the only property on the real estate agent’s list, the 
only property for letting, and a bloke walked through the door, and I don’t care what colour he is, 
looking like a skunk and smelling like a skunk, with a sardine can on one foot and a sandshoe on the 
other, and a half drunk bottle of beer under the arm, and he wanted to rent the final property available 
and it was mine, I’d expect the agent to say “no” without giving reasons.  What discrimination would 
the agent be guilty of then?  

That matter was taken up in the case of Western Aboriginal Legal Service Ltd v Jones.  Although that case was 
thrown out on a technicality, it raised the question of whether those words were capable of meeting the 
requirement of hatred, serious contempt or severe ridicule.   

Dr E. Constable:  There is more to that case when someone in Jones’s position, with the power that he has 
through the radio, makes those comments.  It is not just about what he is saying; he is also using his position to 
use those words.  That is a really interesting example.  I do not see it as a mild example coming from someone 
like Jones.   

Mr J.A. McGINTY:  I said mild only in the context of the next example that I will give members.  That 
particular case was thrown out on a technicality, and I am not sure what the technicality was.  However, one of 
the observations made during the course of the hearing was about Mr Jones’s use of the words, “I don’t care 
what colour he is”.  The majority of the tribunal, in dealing with the appeal and having thrown it out on a 
technicality, said that - 

the ordinary reasonable listener would have understood the disclaimer to be a mere artifice - a shield 
behind which the broadcaster could say what he really felt about some potential aboriginal tenant.  It is 
common knowledge that such a disclaimer is often used by many people to “shield” the full force of 
their remarks in the event that they are called upon to account for them.   

The tribunal then went on to talk about the impact on the victim or the person about whom Jones was speaking.  
That is not relevant under our legislation - 

Dr E. Constable:  But is it not also the impact those words have on the listeners?   

Mr J.A. McGINTY:  I think it would be because of the -  

Dr E. Constable:  From someone in his position?   

Mr J.A. McGINTY:  Yes, because that is then the nature of what it is that was being sought to be done in terms 
of the promotion of racist views, which is quite different.  For instance, this legislation excludes things said in 
private; it must be something done in public.  I think that is right. 

Mr R.F. Johnson:  You are supposed to know that Attorney General.   

Mr J.A. McGINTY:  There is nothing wrong with seeking a bit of reinforcement from time to time.   

Mr R.F. Johnson:  That is the basic concept of the Bill; you should know that!   

Mr J.A. McGINTY:  It is indeed.  There is a far worse example, which I do not think anyone in this House would 
condone, about words used by a police officer.  If we need to develop this issue further, I will give that as an 
example as well.   

Dr E. CONSTABLE:  I would like to hear the example to which the Attorney General has just referred.   

Mr J.A. McGINTY:  This case involved the New South Wales Police Service in February 2001.  A decision was 
handed down in the case of Russel v Commissioner of Police, NSW Police Service and nine individual police 
officers.  In that case a young Aboriginal man had been racially vilified by police in the course of his arrest.  The 
young man was 19 years of age at the time and was chased by police at high speed while driving a stolen motor 
vehicle in the early hours of the morning.  They assaulted him viciously on what they thought was a deserted 
road.  The tribunal dealing with this case found that he was punched in the ribs and stomach by the police and 
hauled up the embankment while handcuffed.  While this was occurring, racist comments were loudly shouted at 
him.  They then rammed his head into the back of a paddy wagon.  When he sank to the ground, they joked, 
“He’s escaping!” and laughed.  The tribunal found that the racist statements included, “You black bastards are 
causing all the trouble around here” and the terms “black cunt”, “fucking dog”, “fucking idiot” and “fucking 
dickhead”.  The tribunal in that case, and I do not think anybody here would argue with it, found that the 
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common meanings of the words “hatred”, “serious”, “contempt”, “severe” and “ridicule” were satisfied on that 
occasion.   

Mr R.F. Johnson:  What was the penalty? 

Mr J.A. McGINTY:  I do not know. 

Ms S.E. Walker:  Under what legislation? 

Mr J.A. McGINTY:  It was under the New South Wales antidiscrimination legislation.   

Ms S.E. Walker:  Was it a civil matter? 

Mr J.A. McGINTY:  I am not sure whether it was under civil or criminal provisions, but the important thing is 
what those words mean.  That is what we are interested in looking at here. 

Ms S.E. Walker:  It is important whether it was a civil or criminal matter. 

Mr J.A. McGINTY:  It might well be but all I am saying is that is what the words mean and what they have 
judicially been interpreted to mean and whether those definitions have been satisfied. 

Ms S.E. WALKER:  This is important because the Attorney General is trying to bring into the Criminal Code 
issues that are usually dealt with in the civil sphere in other States.  The Attorney General has tried to use the 
Victorian legislation to support his view, but he can be cut down on that as well because it involves criminal and 
civil matters.  If the Attorney General wishes to discuss a case, it is important that we know what the legislation 
is, whether it is a civil or criminal matter and what are the penalties.  We should know what offences people have 
been charged with, otherwise we cannot make sense of them in our own context. 

Mr R.F. JOHNSON:  Let me help the Attorney General.  I believe he is referring to the New South Wales Anti-
Discrimination Act 1977, which was updated on 7 July 2003.   

Mr J.A. McGinty:  I suspect it is the one. 

Mr R.F. JOHNSON:  I suspect it is.  Section 20D, “Offence of serious racial vilification”, states - 

(1) A person shall not, by a public act, incite hatred towards, serious contempt for, or severe 
ridicule of, a person or group of persons on the ground of the race of the person or members of 
the group by means which include:  

(a) threatening physical harm towards, or towards any property of, the person or group of 
persons, or  

(b) inciting others to threaten physical harm towards, or towards any property of, the 
person or group of persons.  

Maximum penalty:  

In the case of an individual - 50 penalty units or imprisonment for 6 months, or both.  

In the case of a corporation - 100 penalty units.  

(2) A person shall not be prosecuted for an offence under this section unless the Attorney General 
has consented to the prosecution. 

That is similar to what the Attorney General is proposing here, except that he is shifting the responsibility to the 
DPP. 

Mr J.A. McGinty:  I think the member would agree with that. 

Mr R.F. JOHNSON:  I would not want the Attorney General to do it because I do not trust him to do it, quite 
frankly.  I do not know whether he is up to it.  In the NSW provision there is no reference to 14 years 
imprisonment; yet, the offence is far more serious than what is included in clause 5 of this Bill.  I keep coming 
back to this.  Why does the Attorney General want to imprison for 14 years someone who severely ridicules 
somebody simply because he is the member of an ethnic group?  I do not agree with that, although there should 
be some sort of penalty.  I do not like discrimination, racist comments or racism.  However, the Attorney General 
wants to imprison someone for 14 years simply because he undertakes, under the Attorney General’s 
interpretation, conduct which is likely to incite racial animosity and which includes the severe ridicule of a 
person or group.  I cannot agree with the clause at all.  The Attorney General is miles apart from the rest of 
Australia.  If there were a provision for two, three or even four years imprisonment, I would think that even that 
was a bit severe under the Attorney General’s interpretation of severe ridicule.  The Attorney General is 
including in the legislation the word “hatred”.  Hatred is a feeling that someone has for someone else.  I am sure 
some members opposite sometimes have that feeling towards me, but I do not have a clue why!  I am sure it is a 
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fact.  There are times I hate what some members opposite say.  I am sure that is the case.  However, I do not 
want to see anyone get 14 years imprisonment for that.  It is a feeling, but it is not a threat.  Hatred is a feeling 
but a threat is an action.  Violence or physical abuse is an action.  It is so different from someone’s feelings.  
That is what we discussed with “animosity”.  I know that the Attorney General is not trying to make a name for 
himself.  He would not introduce legislation like this into this Parliament.  Why is the Attorney General the 
dummy for the Premier and handling this legislation when he knows it is flawed in so many ways?  The Attorney 
General did not get back to me as he promised.  I said he would not but he said he would.  I knew he would not.  
I would have willingly asked the Attorney General to keep speaking but he sat down; he would not do it.  If the 
punishment under the New South Wales Act is the sort of punishment the police officers in question would have 
received, it is nothing like 14 years imprisonment.  The punishment involved penalty units, and I believe it is $50 
for each unit.  At the end of the day, there is no penalty of imprisonment.  It refers to substantial fines and not 
imprisonment, certainly not 14 years.  I ask the Attorney General to please get back to me.  I would love to know 
what he has to say about this and the other questions I have raised that he promised to answer. 

Mr J.A. McGINTY:  As it is in most other places, the penalty in New South Wales is significantly less for the 
deliberate offences than is being established by this legislation.  I think the New South Wales penalties are 
pitifully low. 

Mr R.F. Johnson:  How do you justify 14 years imprisonment? 

Mr J.A. McGINTY:  I will work up to it.  The member should examine what will become section 80A of the 
Criminal Code, which is at page 4 of the Bill.  The proposed section is titled “Conduct intended to racially 
harass”.  I think that if the example I gave of what Alan Jones had to say about an Aboriginal tenant were used 
against this legislation, it would arguably fit under that particular provision, which has a penalty of five years 
imprisonment or a summary penalty of two years imprisonment. 

Dr E. Constable:  What about proposed new section 78? 

Mr J.A. McGINTY:  Alan Jones might fit that but I doubt whether the police officers would. 

Dr E. Constable:  “Conduct likely to incite racial animosity”.  I would place Alan Jones in that one. 

Mr J.A. McGINTY:  It could well be that that is the case. 

This legislation effectively creates a two-tier approach to this issue.  The lower level of penalties is when the 
prosecution does not set out to prove the intent.  Intent is very hard to prove in these matters unless it is 
absolutely blatant and extreme.  I do not think it would have been too hard in the first van Tongeren trial - if 
these provisions were in the Criminal Code - to establish a certain intent on his behalf.  That would not have 
been too difficult.  In many other cases it will be.  Therefore, we will not be looking at the earlier sections that 
refer to intent - section 77 in particular.  The lower level is when something is likely; in other words, viewed 
objectively, is it a consequence that a reasonable person would see as a likely outcome?  That is a far lower 
standard than what is intent.  It is only at the most extreme scale or the higher tier that the question of intent 
becomes relevant because it must be proved that the person intended to do what is contained in proposed new 
section 77, which states - 

Any person who engages in any conduct . . . by which the person intends to create, promote or increase 
animosity towards a racial group . . .  

That refers to an intention by someone to lift others with that person; it does not refer to an act of racial 
vilification by one person.  It requires an intention “to create, promote or increase animosity towards a racial 
group”.  It must be intended to be done.  That is what attracts the heavier penalty.  The lesser provision contains 
a penalty of five years imprisonment, which is something I believe to be a fair adjustment to the general sort of 
offences that this legislation will attach to.  The penalty is significantly lower.  However, it is still more than the 
going rate in our legislation and in the legislation in the other States.  The key word to look to in the different 
clauses is whether intent is there or whether, viewed objectively, it is likely; in other words, intent is not an 
element of what is involved in the particular offence.   

Ms S.E. Walker:  Intention is in proposed section 80A.   

Mr J.A. McGINTY:  It may well be.  What I am saying is that the higher level of offence is where there is an 
intention. 

Ms S.E. Walker:  Intention is in proposed section 80A, and the maximum penalty is imprisonment for five years.  
Three intents are involved in proposed section 80A. 

Mr J.A. McGINTY:  We will come to that later.  We are currently dealing with some of the earlier provisions.  I 
move -  
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Page 3, line 5 - To insert after “animosity” - 

or racist harassment 
That is an amendment to the heading of proposed section 77 so that it will be seen to relate to conduct that is 
intended to incite racial animosity or racist harassment.   

Dr E. CONSTABLE:  It is probably fair to say that the amendments to proposed sections 77 and 78 and further 
down relate to the changes to the definitions to a large extent.  However, I do not feel that I have received an 
answer to my previous query.  We are getting there, but I would like some further clarification.  When the 
Attorney General gave those two examples, I assumed that he was using the Alan Jones example for proposed 
section 78 and the police example for proposed section 77.  I cannot quite get the police example.  I think it is the 
most vile behaviour.  When police officers behave like that, with the power and privilege they have in the 
community, we should lock them up and throw away the key.  I imagine that that sort of behaviour would be 
covered by other laws and not necessarily these parts of the Bill, but it might well be covered by this as well.  I 
did not quite catch in the example of the police where the audience was.  It seems to me from what the Attorney 
General has said so far that there needs to be an audience.  There is no question that this was vile behaviour.  
However, in what way were they intending to incite racial animosity and racist harassment by bashing and 
treating that poor person so badly?  I would be happy to see how it fits, but at this stage I cannot see how it fits.  
The words they used were equally vile as the bashing of the poor victim, but I still do not think that is a 
particularly good example of the behaviour that will be covered by proposed section 77.  Perhaps the Attorney 
General could take that a bit further so that I can see the difference between those two examples.  

Mr J.A. McGINTY:  Proposed section 78 talks about any person who engages in any conduct that is likely to 
create, promote or increase animosity towards a racial group.  I do not know that we could prove that Alan Jones 
-  
Dr E. Constable:  You might not be able to prove it, but it is a good example of the sort of behaviour that might 
fit into this proposed section. 

Mr J.A. McGINTY:  Exactly.  I think it would be hard to prove what Alan Jones intended by those comments.  
Dr E. Constable:  I agree. 

Mr J.A. McGINTY:  He might well use as a defence that it was just to increase his ratings.  The question is 
whether, viewed objectively, it was likely to create, promote or increase animosity towards Aboriginal people. 
Dr E. Constable:  That is where I thought you were placing the Alan Jones example.   

Mr J.A. McGINTY:  I think that is right.  We would need more information by way of background.   
Dr E. Constable:  For our purposes it is a pretty good example.   

Mr J.A. McGINTY:  That is right.  Because Alan Jones was presumably broadcasting to hundreds of thousands 
of people, I do not think it would be too difficult to talk about conduct that was likely, because of his audience -  
Dr E. Constable:  It certainly was not in private. 
Mr J.A. McGINTY:  No.  However, if we ask whether it was likely to create, promote or increase animosity 
towards Aboriginal people, given that he was a broadcaster, the answer is most probably yes.  I agree with the 
member’s description of the example of the police.  I think that would fit within proposed section 80A rather 
than any of the earlier areas.  Given that it occurred on what the police thought was a deserted road - obviously it 
was not, because someone saw it happen, I presume, and reported it - it would be hard to mount a case that the 
conduct of the police was intended to create, promote or increase animosity towards a racial group.  It did not 
occur in private, but it certainly was not broadcast to hundreds of thousands of people, so I doubt that it would fit 
under proposed section 77.  It seems to me that it would fit under proposed section 80A on page 4 of the Bill; 
that is, a person who engages in any conduct, otherwise than in private, by which the person intends to harass a 
racial group or a person as a member of a racial group.  It was an Aboriginal person.  The language used was 
fairly disgraceful and derogatory of that person as a member of an ethnic or racial group.   

Dr E. Constable:  There is no question about that. 
Mr J.A. McGINTY:  I suspect that it would not be too difficult, given the nature of the language used, to prove 
beyond reasonable doubt that what the police intended to do was harass that Aboriginal individual.   
Dr E. Constable:  What does “in private” mean?  What is intended by those words?  Would it include a person 
who was holding a party in his own home for some 150 people and made racist comments of the sort that the 
Attorney General has been describing?  Would that be in private?  Would in private be a person who was sitting 
around the dinner table with six people?   
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Mr J.A. McGINTY:  Certainly a dinner conversation would be regarded as being in private.   
Dr E. Constable:  What about a party of 150 people being held by the same person in his own home? 

Mr J.A. McGINTY:  That would get closer to being public, but I do not know whether it would satisfy the public 
requirement or be in private.   

Dr E. Constable:  So in private is in a person’s own home?   

Mr J.A. McGINTY:  Not necessarily.   

Dr E. Constable:  So if a person were in somebody else’s home at a small gathering and there was a discussion, 
that would be in private.  When would it become in public?   

Mr J.A. McGINTY:  I am told that the notion of in public or in private is a well-understood concept in the law. 

Dr E. Constable:  What about two people who were sitting in a train travelling from Mandurah to Perth in a few 
years’ time and having a conversation that was overheard by other people?  Would that be in public or in 
private?   

Mr J.A. McGINTY:  I am told that would be in public.   

Mr R.F. Johnson:  So your own home is not your castle any more - not if you have 150 people there.   

Mr J.A. McGINTY:  That is not what I said.   

Mr R.F. Johnson:  Yes, you did.   

Dr E. Constable:  That is not what he said.  He said it was getting close to it.   

Mr R.F. Johnson:  That is right.  

Mr J.A. McGINTY:  The member for Churchlands understands me.  I am pleased someone does.  I gather that 
physically whether a person is in a public place or a private place is a very significant determinant.  A discussion 
on a train would be a public discussion.   

Mr R.F. JOHNSON:  I did understand what the Attorney General said.  He said it was getting close to it.  What 
seems to be the determinant is how many people a person can have in his own home. 

Mr J.A. McGinty:  Not necessarily.   

Mr R.F. JOHNSON:  The Attorney General said that a dinner party with six people would be deemed to be in 
private.  What about 150 people, as the member for Churchlands said?  What about a person who had a large 
family and a large number of friends and invited them all to his home for a barbecue?  The Attorney General 
used words to the effect that that would be getting close to being in public.  That is what he said.  This is a clear 
example of the fact that the Attorney General does not know the context of this Bill.  He has not done his 
homework.  I suggested earlier that the Attorney General take the Bill away and have another look at it and come 
back with a decent Bill; and he can have a go at the Premier at the same time for introducing a Bill of such low 
quality.  Are we dealing with the whole of clause 5 or are we dealing with it section by section?   

The SPEAKER:  We are dealing with an amendment.   

Mr J.A. McGinty:  We are progressing through it.  We are currently dealing with the heading.   

Mr R.F. JOHNSON:  I realise that.  Are we taking one vote on the whole lot or will we deal with each section 
within that clause?   

Mr J.A. McGinty:  We will deal with each amendment and then vote on the whole lot.   
Mr R.F. JOHNSON:  I do not think the Attorney General’s amendment does much.  He is having a bob each 
way.  He has not proposed to replace the word “animosity”, which is a feeling; he is adding the option of 
including the words “or racist harassment”.  If “animosity” were deleted, I would feel more comfortable.  As I 
have said many times, animosity is a feeling of hostility; it is not an action.  I suggest that racist harassment is an 
action.  If somebody is harassed, it means that a person is doing something to another person.  It is not just a 
feeling of hostility towards somebody; it is actually doing something.  Instead of inserting words after the word 
“animosity”, why not delete the word “animosity” and insert the words “racist harassment”?  The heading would 
then read “conduct intended to incite racist harassment”.  That is more serious than having a feeling of hostility 
towards somebody, and it would make more sense.  Even still, I consider a sentence of 14 years imprisonment 
for harassing somebody to be a bit much.  We see harassment every day of the week in this place and outside it.  
Once again, the Government wants to sentence people to 14 years imprisonment because it could appear that 
somebody or a group of people from a particular ethnic origin was harassed.  The Attorney General should not 
have 10 bob each way.  He should say that something is serious enough to warrant inclusion in this Bill.  I 
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suggest that racist harassment is a far more serious issue than is racial animosity.  One is an action and the other 
is a feeling or even a belief - but it is mainly a feeling.  The Attorney General is covering both areas.  He wants 
to sentence somebody who has harassed a person to 14 years imprisonment -  
Mr J.A. McGinty:  No.  The sentence for harassment is only five years imprisonment.   

Mr R.F. JOHNSON:  The Attorney General is covering this under the heading “Conduct intended to incite racial 
animosity or racist harassment”.   
Mr J.A. McGinty:  It is the incitement rather than the harassment itself.   
Mr R.F. JOHNSON:  It is part and parcel of it.  That is why I say that this legislation is dreadful.  The Attorney 
General should do the responsible thing; he should take it away and come back with legislation that is 
appropriate for this House to consider properly and responsibly.  The Attorney General knows that a sentence of 
14 years, even if the offender intended to incite animosity, is not an appropriate punishment.  That is what we are 
talking about under the heading of this proposed section.  The Attorney General should do the right thing and 
take it away and introduce a decent Bill.   

Mr J.A. McGINTY:  I ask the Speaker to briefly bear with me and allow me to depart from the question before 
the Chair to answer the questions posed by the members for Churchlands and Hillarys.  I draw members’ 
attention ahead of us to proposed section 80E on page 6 of the Bill.  I wish to draw attention to two matters.  
Earlier the member for Churchlands referred to a young Italian gentleman.  The member might have thought that 
I was not answering her point.  The reason for that is to be found in proposed section 80E(1) in which the 
conduct in question must occur on a number of occasions over some time to be caught by this legislation.  One 
reference would not suffice.  That is why I said before that it depends on the context, which includes the number 
of occasions the incident occurs over time.   

The second matter is the first point raised by the member for Hillarys, about when conduct is considered to not 
occur in private and whereby the conduct consists of any form of communication with the public or a section of 
the public or occurs in a public place.  I will use the example of 150 people at a party in somebody’s house.  If 
150 very close friends were invited to a person’s thirty-fifth birthday and certain conduct occurred that would not 
be considered a communication with the public or a section of the public; it would be a private function.  
However, if it was a charity fundraiser event and people who did not know each other were invited, that would 
give the incident the distinction of having a public flavour.  It would depend on the facts.  However, clearly if the 
conduct occurred in a public place, such as on a train, there would be no argument about whether it was a public 
or private place under those circumstances.   

Mr R.F. JOHNSON:  Once again, I point out that the Attorney General is not really sure of the content of the 
Bill.  He said previously that it was tending towards not being a private matter if 150 people attended a party.   

Mr J.A. McGinty:  It would depend on the circumstances.  The more people who attended, the greater the 
likelihood that it would be considered a public rather than a private function.   
Mr R.F. JOHNSON:  Exactly.  However, even if it were a private function and a person invited their family, 
friends and acquaintances to his backyard - 

Dr E. Constable:  That is in private.   
Mr J.A. McGinty:  That is right.   
Mr R.F. JOHNSON:  Is the Attorney General now saying that that would be considered in private?  As the 
Attorney General has mentioned, proposed section 80E refers to sections 77, 78, 80A and 80B of the Criminal 
Code and states that conduct is taken not to occur in private if it consists of any form of communication with the 
public or a section of the public. 
Dr E. Constable:  That is not the public.   
Mr R.F. JOHNSON:  They are still members of the public.  Although they are not on a train, they are in 
somebody’s backyard and they are still members of the public.  It is not an intimate conversation between two 
people.  That is what I would consider to be a private conversation.  However, if 150 friends and acquaintances 
were in somebody’s backyard, it could be said that under proposed section 80E that consists of any form of 
communication with the public or a section of the public.   
Mr J.A. McGinty:  That would not be a practical issue for you, would it?   

Mr R.F. JOHNSON:  The Attorney General is being nasty now.  He is not being nasty in a racist way, but in a 
way that could be deemed as animosity, but not hatred.   

At the end of the day, the Attorney General has not answered my question and the suggestion I put to him to 
delete the word “animosity”.  That is the word a lot of us have a problem with.  We told the Attorney General 
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that before the parliamentary recess.  My colleague the member for Churchlands has said exactly the same thing 
that I have said; that is, animosity is a feeling.  I would prefer the word “animosity”, which describes a feeling, to 
be deleted and the legislation to be made more concise by inserting instead of “animosity” the words “racist 
harassment”, which would constitute an action.  I believe that type of action should be punished, but not with a 
sentence of 14 years imprisonment.  I would like the Government to amend that time frame.  I do not know how 
the Government can justify sentencing somebody to a term of imprisonment for 14 years even for conduct that is 
intended to incite racial animosity or racist harassment.  Harassment can mean verballing somebody all the time 
and shouting abuse at him; it does not have to be physical violence.  I would like to see an offender of physical 
violence sentenced for 14 years or more.  I do not have a problem with that.  However, I do not agree with 
sentencing a person under the provisions in this clause and under this heading.  I cannot agree to that.  I am 
staggered that as a true socialist, the Attorney General is endorsing that type of - 
Mr J.A. McGinty:  Thank you for that.   
Mr R.F. JOHNSON:  I did not say it in endearing terms, I promise the Attorney General.   
I cannot understand how the Attorney General can stand by and support a Bill with this type of clause that will 
imprison people for 14 years for intending to incite racial animosity, and yet the Attorney General will not send 
people to prison for serious violent crimes.  Those people would not be sent to prison for rape.  How many 
rapists are serving a 14-year sentence at the moment?  How many murderers are serving - 
Ms M.M. Quirk:  You are quoting the maximum penalty for rape. 

Mr R.F. JOHNSON:  Yes, but the member for Girrawheen’s side of the House opposed our position that people 
who commit serious violent crimes against seniors should be given a minimum three-year mandatory sentence.  
The Minister for Community Development pooh-poohed that position; she thought it was ridiculous.  
Government members do not agree with it.  They want somebody who has feelings of hostility towards 
somebody else, simply because the other person has a different ethnic origin, to be given 14 years but they do 
not want somebody of the same ethnic origin to be given 14 years. 
Ms S.E. WALKER:  When I was researching this Bill, I had a look at quite a lot of stuff including the Victorian 
legislation, the Racial and Religious Tolerance Act 2001.  That Act defines private and public conduct.  I can see 
that quite a lot of material in this Bill has been taken from the Victorian legislation.  The definition is not - as the 
Attorney General said it was - dependent on the number of people at all.  Part 2 of that Act under “Unlawful 
Conduct” states -  

(1) A person must not, on the ground of the race of another person or class of persons, engage in 
conduct that incites hatred against, serious contempt for, or revulsion or severe ridicule of, that 
other person or class of persons. 

I can see that part of the Act has been put into this Bill.  The Victorian Act refers to religious vilification, but 
also contains exceptions.  It refers to private conduct and states -  

(1) A person does not contravene section 7 or 8 if the person establishes that the person engaged in 
the conduct in circumstances that may reasonably be taken to indicate that the parties to the 
conduct desire it to be heard or seen only by themselves. 

It states that it also - 

 does not apply in relation to conduct in any circumstances in which the parties to the conduct 
ought reasonably to expect that it may be heard or seen by someone else.  

It can, therefore, be seen that it has nothing to do with how many people there are at a house or whether people 
are at their house.  It has nothing to do with that situation at all; it has to do with whether the circumstances can 
be taken to indicate that the parties to the conduct desire the conduct to be heard or seen only by themselves.  For 
instance, there could be three people in a person’s home.  One person may go to the powder room - for want of a 
better word - and the other two people could say something against that person knowing the person would 
overhear.  In Victoria those people would be caught by that Act.  Sadly, this legislation does not define that 
conduct; I do not know why it does not.  It is very poor that the Attorney General does not know the definition of 
private conduct, particularly as this legislation will expose a lot of Western Australians to it.  For the Attorney 
General’s benefit, that is how it is interpreted in Victoria. 

Mr R.F. JOHNSON:  Once again the Attorney General has not answered the comments and suggestions I have 
put forward in this debate on this amendment to delete the word “animosity” and replace it with “racist 
harassment”.  Does the Attorney General believe there is a real difference in severity between the words 
“animosity”, which is a feeling of hostility, and “racist harassment”?  For example, currently somebody who 
breaks into a nursing home, beats the hell out of and inflicts severe violence on an old lady aged 85 years would 
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be lucky to receive a sentence of three years for that crime.  However, under this legislation if that old lady is a 
member of an ethnic minority group, the perpetrator could receive a sentence of 14 years, as it could be argued 
that he was guilty of racist harassment and animosity.  How can the Attorney General justify the difference in 
those sentences?  The Attorney General has a responsibility and an obligation to answer these questions that are 
put to him, and not simply cock a deaf ’un, as people say, and hope that I will go away.  I will not go away.  I am 
here and I will do my job as a legislator in this House.  If I am to be in any way responsible for legislation that is 
passed in this House, it must be good legislation.  I may not necessarily agree with it, as has often happened 
when I have voted against legislation; however, at least I have seen that the legislation that has arrived in this 
House has been quality legislation.  Whether I agree with the sentiment of some legislation is a different matter, 
as there might be a philosophical difference.  However, this is not quality legislation.  The Attorney General has 
an absolute responsibility for this legislation.  I cannot foresee this legislation, even with the Attorney General’s 
amendments, passing through the other place.  It has some top lawyers, such as Hon Peter Foss, who will tear 
this legislation to pieces because of its low quality.  I believe he will show up the Attorney General.  We can 
argue as much as we like in this place, but the Government has the numbers to force this legislation through the 
Parliament.  Even our shadow Attorney General in this House has put forward some good points.  I am sorry that 
she did not move her amendments because I would have supported them.  I do not agree with the overall context 
of the legislation. 
Ms S.E. Walker:  I don’t agree with it either. 
Mr R.F. JOHNSON:  I agree.  However, the Bill will not get through the upper House in the state it is in 
currently, even with the Attorney General’s amendments.  He is trying to go somewhere with it, but he is not 
answering the questions.  I have asked the Attorney General, and I will ask him again until I get an answer, to 
show me the difference between somebody who beats up an old lady under the present law and is likely to get 
three years or less, and a person who takes some perverse pleasure in beating up an old lady of a different ethnic 
group and is likely to get 14 years under this legislation.  That person would not get 14 years under the current 
legislation unless the offence had a racist content.  Will the Attorney General tell me the difference?  Why would 
we sentence somebody to 14 years imprisonment because of an argument or intolerance between two people of 
different ethnic origins?  That would be no more of a crime than two people of the same ethnic origin beating the 
hell out of each other or making derogatory or nasty comments and creating animosity between each other. 

My argument is mainly about the severity of the penalty for a crime that I believe will be taken advantage of.  
My colleague the member for Nedlands believes that nobody will ever be prosecuted under this Bill when it 
becomes an Act.  I have a different view: I think there are people in society who will take advantage of it. 

Mr J.A. McGINTY:  The amendment before the House is to add the words “or racist harassment” to the heading 
of proposed section 77 of the Criminal Code.  It more accurately describes the intention of proposed section 77; 
that is, to criminalise conduct by which a person intends to create, promote or increase racist sentiment in the 
community.  The amendment is intended to more accurately reflect the matters the section deals with. 
Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, line 8 - To insert after “towards” - 

, or harassment of, 

Mr R.F. JOHNSON:  Once again - 
Mr J.A. McGinty:  Same answer. 

Mr R.F. JOHNSON:  It is a non-answer.  Once again the Attorney General is proposing to insert the words “or 
harassment of”, and once again harassment is an action.  Under clause 5, proposed section 77 would read - 

. . . by which the person intends to create, promote or increase animosity towards, or harassment of, 
The Attorney General is having 10 bob each way.  He should have one thing or the other.  He should have an 
action that is punishable.  He wants to start punishing people for their feelings, which is what he is doing here.  
He wants to give them 14 years for their feelings, because The Australian Oxford Concise Dictionary defines the 
word “animosity” as a spirit or feeling of strong hostility.  The predominant word there is “feeling”.  The 
Attorney General is having ten bob each way.  He wants to sentence people to 14 years for having a feeling of 
hostility.  If he cannot get them on that, he wants to get them on harassment, which is an action.  It is totally 
inconsistent legislation.  The Attorney General’s amendment does nothing to enhance this clause or make this a 
better Bill.  All it does is confuse people. 
Mr M.P. Murray:  That would not be hard with you. 
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Mr R.F. JOHNSON:  Was that the coalman speaking?  I will have two sacks round the backyard!   

The Attorney General is obviously not taking any notice of what I am saying.  He does not intend to give a 
justifiable, honest answer to the questions that have been put from this side of the House.  I believe it is because 
he does not understand the Bill.  He must carry the legislation because the Premier does not want to be in the 
Chamber.  The Premier would not have a clue about any of this legislation even though it is his Bill.   

All we are doing is playing with some extra words.  They do nothing whatever to justify a sentence of 
imprisonment of 14 years, yet ministers in this Government are opposed to a minimum mandatory sentence of 
three years for somebody who severely beats up, who inflicts violence on, somebody over the age of 65 years.  
Government ministers are not happy to give those people three years imprisonment as a minimum mandatory 
sentence, yet they are happy to try to promote 14 years imprisonment for somebody who has a feeling of 
hostility towards somebody else who happens to be of a different ethnic origin.  What a load of balderdash.  
What are we coming to?  That is what this clause amounts to.  The Attorney General knows it, I know it and I 
believe that everybody in this Chamber knows it, but the Attorney General does not like to admit he is wrong or 
cannot admit that the Premier is wrong because it is the Bill of the Premier and his department and not the 
Attorney General.   

The Attorney General should know better and be more responsible as chief law maker of this State.  He should 
not be in this Chamber promoting legislation that is absolutely unjust and a nonsense and does not address the 
really serious issue of crimes being committed against a particular group.  The Government will get 100 per cent 
support from this side of the House for legislation against fire bombing, threats, intimidation and violence, but 
when the Government starts to legislate against feelings that somebody might have and it wants to give such a 
person 14 years imprisonment, the Government has gone too far.   

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, line 11 - To insert after “animosity” - 

or racist harassment 
Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, line 14 - To insert after “towards” - 

, or harassment of, 

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, line 20 - To insert after “animosity” - 

or racist harassment 
Dr E. CONSTABLE:  These proposed sections 79 and 80, and later on proposed sections 80C and 80D, refer to 
the possession of material.  I believe we are getting to a very difficult part of the Bill that deals with how we 
would go about deciding the intent someone might have in possessing material, however vile it may be.  It is 
important to spend a few minutes examining this.  Proposed section 80 refers to the possession of material for 
dissemination if the material is likely to incite racial animosity.  The same applies to material for dissemination, 
which is covered by proposed section 79.  These days material can be disseminated in all sorts of ways.  Am I 
correct in assuming that someone disseminating this material by e-mail would be committing an offence?  It begs 
the question of what we do about people accessing the Internet for this sort of material.   
We have recently seen revelations about the possession of material related to child pornography.  I wonder 
where these penalties fit in with that particular crime and the dissemination of that sort of material.  Perhaps we 
could see where this fits in with other similar crimes of disseminating and possessing what some of us would 
consider undesirable material.  Again, how do we establish intent?  How do we know that someone will 
disseminate material?  How many copies are necessary?  Is it two copies - one for the person himself and one for 
a friend?  Is it e-mailing to two people material that most of us would think horrible and vile?  It raises some 
really interesting questions about how it is pinned down and what we mean by these terms.  I do not think we 
have addressed these issues before.  I am particularly concerned about the use of e-mails and the Internet for this 
sort of material, because I believe it opens up a whole new and very difficult area for us.  Also, it is all right to 
possess but not to disseminate this material.  Why is it all right to possess it? 
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Mr J.A. McGINTY:  I can make three points in response to the issues the member has raised.  Firstly, material 
can be disseminated by means of e-mail, so the provision would clearly capture an electronic dissemination.  The 
purpose is to be found in the heading to proposed new section 79, which is what we are now proposing to 
amend; that is, the possession of material for dissemination with the intent to incite racial animosity.  
Dr E. Constable:  If someone possesses something, how will you know that he or she intends to disseminate it?  
How many copies will be needed?  
Mr J.A. McGINTY:  In any particular case, it is up to the Director of Public Prosecutions to prove beyond 
reasonable doubt that that was the intent, which is very difficult.  
Dr E. Constable:  Some kooky person might have 20 copies of something, but have no intent to disseminate it.  
Mr J.A. McGINTY:  It would be very difficult to establish that that was the intent, short of, say, a confession.  
The reason this will have very limited application is that two intents need to be proved.  To prove that someone 
possesses the material and that it is threatening or abusive is substantially a question of fact; there is no great 
difficulty there.  However, the person who has the material must be intending for the material to be published, 
distributed or displayed.  That is the first intent that needs to be established.  Proposed new section 79(b) reads, 
in part -  

intends the publication, distribution or display of the material to create, promote or increase animosity 
towards a racial group, 

The question is not that it is likely to do so, but that that is the intent of the person who has it.  This will cater 
only for the most extreme cases, in which the intent is able to be proved.  It would not cover those great many 
cases in which people might reasonably be suspected of having it for that purpose.  It needs to be proved that that 
is the intent.   
Dr E. Constable:  If a person e-mails this sort of material to a friend, would that be considered in private or 
would it be considered as disseminating information with intent?  
Mr J.A. McGINTY:  The question of “private” does not matter.  
Dr E. Constable:  I know it does not come into it; I said that in inverted commas.  Is that a private action, or is it 
disseminating material?  
Mr J.A. McGINTY:  I really thought that was disseminating material.  That is what has been found in the recent 
child sex cases.  In that dissemination, privacy is not a relevant consideration.  That would be covered if this 
material were to be published, distributed or displayed.  Again, the reason this attracts the higher penalty of 14 
years is that it is the higher of the two tiers of offences created by this legislation, for which intent is required to 
be proved.  
Dr E. Constable:  In that example, the person receiving the material may receive it out of the blue, and not know 
it was coming.  What does that person then do, after receiving an e-mail that is not appreciated?  Now that he or 
she possesses it, does he or she have a problem in possessing it?  
Mr J.A. McGINTY:  No; not under this section, because it must be possessed with a particular intent.  It is 
interesting to consider the question raised by the member in the light of proposed section 80D, which is on page 
5 of the Bill.  Again, the intent that the material be displayed is caught there. 

Dr E. Constable:  What if they inadvertently leave it on their computer, like all the spam e-mails we get?  

Mr J.A. McGINTY:  I am advised that if it is simply received and left on the computer, no offence is committed.  

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 3, line 28 - To insert after “towards” -  

, or harassment of, 

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 4, line 2 - To insert after “animosity” -  

or racist harassment 
Dr E. CONSTABLE:  A few lines beyond this point, proposed section 80 states that the person possessing the 
material is guilty of a crime.  I am not sure whether that is absolutely clear, and I want the assurance of the 
Attorney General that it is.  Perhaps it should state that the person possessing the material for purposes of 
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dissemination is guilty of a crime.  If the Attorney General assures me that is absolutely clear, then it will be on 
the record.  When I first read that, I thought it could be just possession, rather than possession for dissemination.  

Mr J.A. McGINTY:  I am happy to make it quite clear that the meaning of this clause is that it is not mere 
possession, but possession for a purpose that invokes this section; that is, the intent is that the material be 
published.  If someone innocently receives an e-mail with that material, without any of the requisite intention 
that it be published, no offence would be committed.  

Amendment put and passed. 

Mr J.A. McGINTY:  I move - 

Page 4, line 11 - To insert after “towards” -  

, or harassment of, 
Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

Page 6, line 13 - To insert after “80C” -  

, 313, 317, 317A, 338B or 444  

Amendment put and passed. 
Mr J.A. McGINTY:  I was wondering whether the remaining amendments, given that they give effect to the 
view that the member for Nedlands recommended, could be taken together.  They refer to the circumstances of 
aggravation in a range of different offences.  It would be my request, if this can be accommodated, that the 
amendments be taken together.  

Ms S.E. Walker:  I would agree to that, but the Leader of the House has just been over here to see us.  We have 
been very accommodating today, and now he wants to bring on another Bill.  So we will just let you go through 
the amendments one by one while I go and get my second-reading material.  

Dr E. CONSTABLE:  Mr Speaker, before proceeding with the amendments, I want to make sure that there will 
be an opportunity to ask one question about proposed sections 80C and 80D.  I understand that you are putting 
clause 5 in order to move on.  

The SPEAKER:  My understanding is that we are about to consider an amendment to clause 5, at page 7, after 
line 23, to insert proposed section 80I.  The current question before the Chair, because we have not quite got to 
that amendment, relates to clause 5 as amended, so the member may ask her question in relation to clause 5.  

Dr E. CONSTABLE:  Just to be clear, in proposed sections 80C and 80D, the term “for display” is used.  Will 
the Attorney General clarify what he means by “for display”, and where something would need to be displayed 
or open for others to see?  Perhaps that again gets back to the question of “in private”.  I want to be clear about 
the meaning of this because it is introducing another concept into the Bill.   

Mr J.A. McGINTY:  The word “display” is defined in chapter XI of the Criminal Code, and it does not appear in 
the Bill because it has not been altered.  In section 76 of the code, the definition states -  

“display” means display in or within view of a public place; 

I think that most probably answers the question.   

Dr E. Constable:  That is fine, thank you.   

The SPEAKER:  As I understand it, the Attorney General will be moving the amendment in his name to insert 
on page 7, after line 23, proposed section 80I. 

Mr J.A. McGinty:  That is right. 

The SPEAKER:  The Attorney General was talking about moving two amendments together.   

Mr J.A. McGinty:  I think that was objected to.   

The SPEAKER:  Okay, I could not understand what the two amendments were.   

Mr R.F. JOHNSON:  I do not want to get to the stage at which we deal with the amendments on page 7 and then 
do not have an opportunity to talk to the provisions of this clause prior to that proposed insertion.  I got the 
feeling that perhaps the Speaker was going to rule that way at one point.   

The SPEAKER:  No.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 19 October 2004] 

 p6836b-6865a 
Mr Rob Johnson; Mr John Bradshaw; Mr Jim McGinty; Ms Sue Walker; Dr Elizabeth Constable; Acting 

Speaker; Speaker 

 [27] 

Mr R.F. JOHNSON:  I also want to talk about clause 5, proposed section 80C, headed “Possession of material 
for display with intent to racially harass”.  It states - 

Any person who - 

(a) possesses written or pictorial material that is threatening or abusive intending the 
material to be displayed whether by that person or another person; and 

(b) intends the display of the material to harass a racial group, or a person as a member of 
a racial group, 

is guilty of a crime and is liable to imprisonment for 5 years. 

Once again, I think the Attorney General is having 10 bob each way on this clause as well.  If somebody is 
wearing a T-shirt that has on it written or pictorial material that is abusive or offensive to a racial group or a 
person of an ethnic minority, is that a more serious crime?  It must be if the Attorney General wants to give a 
penalty of imprisonment for five years to somebody who wears a T-shirt that has the foulest and abusive 
language on it.  The Attorney General has used that language tonight, not in a way -  

Mr J.A. McGinty:  I was quoting a learned judge.   

Mr R.F. JOHNSON:  Exactly, the Attorney General used those words, and I am not criticising him for that; he 
had to use that language unfortunately.  However, that sort of language - the “f” word, the “c” word and other 
foul abusive words and terms - can be seen on T-shirts these days, and I have seen them being worn in the 
Attorney General’s electorate of Fremantle.  I do not think it solely occurs in Fremantle, but that is where I have 
seen it.  I have seen dreadful T-shirts.  Perhaps the people there think that the local member is a bit lax on that 
side of things and will not take them up on that issue.  However, that sort of material is offensive and abusive to 
decent members of the public; that is, 97 per cent of the public who are not deemed to be the victims of 
something, as they would be if it were racist material.  I can assure the Attorney General that decent people find 
that type of material just as, if not more, offensive than a slogan across a T-shirt that might be deemed racist.  
The use of foul language is the same.  The other day when I was out with my wife and a couple of my 
grandchildren, three young girls - about 15 years of age - used the foulest language anyone could possibly want 
to hear, including the “f” word and the “c” word.  I said to them, “Could you refrain from using that language in 
front of my wife and grandchildren?”  The response I got was further verbal abuse.   

Mr J.A. McGinty:  That was fairly predictable, I would have thought.   

Mr R.F. JOHNSON:  Yes it was, but does that make it right or any less serious than the offence for which the 
Attorney General wants to give people five years imprisonment?  The police will not do anything about abusive 
language.  I think that the offence of using abusive, threatening and foul language is covered under the Police 
Act, but nobody is ever prosecuted because the justices believe that it is prevalent behaviour in today’s society.  
The other day I said to somebody that housebreaking, car stealing and assaults are also prevalent behaviours, but 
does that mean that we should not deal with them appropriately?.  The Attorney General should be dealing with 
things like that.  He is happy to deal with this particular offence by providing a penalty of five years 
imprisonment because it might be racist, but how does he correlate the difference between that and other 
offensive material that does not have a racist content?   

Dr E. CONSTABLE:  The member for Hillarys raised an interesting example.  If someone wore a T-shirt with a 
racist message on it, would that person be caught by these two provisions regarding the display of racist 
messages?  Would the person who produced those T-shirts also be caught by those provisions?  It is an 
interesting example of displaying material, because we often see people wearing messages displayed in that way.   

Mr J.A. McGINTY:  The provisions of proposed section 80C are, with the exception of the penalty, directly 
taken out of the current provisions in section 79 of the Criminal Code.  I do not think it has been altered in any 
respect other than the penalty, which has been increased from imprisonment for one year to imprisonment for 
five years, with the summary conviction penalty of $1 000 increased to two years imprisonment or a fine of 
$24 000.  It is simply an increase in the penalty.  Having said that, to answer the question posed by the member 
for Churchlands, I do not think that the wearing of a T-shirt would be caught by section 79(c) in the current 
legislation, or paragraph (b) as it is in this legislation.  Firstly, the intention of the person wearing the T-shirt 
would have to be proved.  I would have thought that, short of significant other behaviour and most probably a 
confession, it would be impossible to prove that the intent of that person was to harass a racial group.  Secondly, 
I would think that the mere wearing of a T-shirt would most probably fall short of the way in which we have 
defined “harass”; which is to “threaten, seriously and substantially abuse or severely ridicule.”  I guess we might 
reach that stage.  However, I doubt that I have ever seen a T-shirt that would fit that description.  I suspect that 
the answer to the member’s question is - 
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Dr E. Constable:  What about a person who produces thousands of those T-shirts?   

Mr J.A. McGINTY:  Is that person’s intention to make a profit out of them?  It comes back to the same question: 
what is the intent? 
Dr E. Constable:  It is possible that that might be the intention.   

Mr J.A. McGINTY:  I think there would be an evidentiary problem in proving that intent, short of a mad racist 
saying that he is producing these T-shirts so that he can harass people, and that is his intention.   

Dr E. Constable:  Or even a silent, mad racist.  

Mr J.A. McGINTY:  I think it would be very hard to establish a case against a silent, mad racist. 
Dr E. Constable:  It would be but it is a way of this sort of material being disseminated.  It is quite novel, isn’t it? 
Mr J.A. McGINTY:  Yes, but, as offensive as a T-shirt might be, I cannot see that it would meet the various tests 
laid down in proposed section 80C, which is unchanged from the current legislation. 

Mr R.F. JOHNSON:  This is an interesting area that we have not really explored.  However, I do not intend to 
explore it too much.  Proposed section 80C is titled “Possession of material for display with intent to racially 
harass”.  It does not necessarily have to be a T-shirt.  I find it just as offensive to see disgraceful, obscene words 
on T-shirts.  However, there is no penalty for that.  We see the “f” word and the “c” word and other descriptive 
words.  They are totally obscene to decent people.  There is no penalty whatsoever for them.  If something 
contains what is considered by someone to have a racial content, a person is guilty of this crime.  I do not agree 
with either; I think people are guilty in both cases.  The Attorney General is discriminating against decent people 
being able to bring a prosecution against someone for obscene language that the majority of the general public 
finds totally offensive.  There is nothing in legislation for them.  If something has a racist content, there is the 
possibility of five years imprisonment.  What if a person has a T-shirt that does not state anything in words but 
has a disgraceful or unflattering depiction of, for example, an Aboriginal person or a Chinese person that is quite 
clearly meant to promote derogatory thoughts of the person or racial group?  It might be an Aboriginal or 
Chinese person in an unfortunate pose.  I would have thought that such a T-shirt would be covered by proposed 
section 80C.  Some people would wear such a T-shirt because they want to promote hostility towards a particular 
ethnic group.  Does the Attorney General agree that that is a possibility?  If a person wore a T-shirt like that, 
would he be covered by the provision; would he be creating an offence even if it did not contain the words 
“Asians go home” or “Poms get stuffed” or whatever words were used?  Such words are distasteful; they are 
nasty.  Sometimes a picture can tell a story of 1 000 words.  A really disgusting or disgraceful picture of 
someone of an ethnic origin will do more damage than someone saying “Asians go home” or “Poms have a bath” 
or “Yanks go home”.  We are talking about ethnic groups within our society.  Would a very uncomplimentary 
picture of someone of ethnic origin be covered under proposed section 80C?  Why are we not also looking after 
the decent people in society who find the other T-shirts very offensive?  Some people find them more offensive 
than a T-shirt with a simple message such as “Poms have a bath” or “Poms go back to wherever”.  I would find it 
far more offensive to see someone walking around Fremantle with immunity with “f” and “c” words on a T-shirt.  
Why cannot we treat everyone the same? 
Mr J.A. McGINTY:  I start with two comments.  Firstly, I think the member should get a tougher hide because 
this legislation will not offer him any protection in respect of his delicate sensitivities.  Secondly, he should stay 
north of the river if he finds T-shirts offensive! 
Dr E. Constable:  And places like that!  We have heard that before.   

Mr R.F. Johnson:  I have been told to go back to where I came from before by the Premier.  I could have taken 
offence at that but he did have the good grace to apologise to me afterwards.  He should stand the risk of 14 
years imprisonment for that because it was a serious racial comment against me.  I was offended. 
Mr J.A. McGINTY:  I will not raise questions of the member’s sensitivities any more.  I will give an example of 
when a T-shirt might meet the description of something that would be caught by proposed section 80C.  Again, 
the difficulty is in proving the intent. 
Dr E. Constable:  The defence might be that it is a work of art. 
Mr J.A. McGINTY:  It could well be.  It is not really a question of what is the defence; it is a question of 
whether the DPP can prove what was the person’s intent.  If someone produced a T-shirt that used the words of 
the New South Wales police officers that I referred to earlier and wore it to an Aboriginal funeral, that would be 
getting fairly close to something caught by proposed section 80C and the requisite intent could be proved.  In my 
view, it would meet the harassment requirement provided the intent could be proved beyond reasonable doubt.  I 
can visualise that sort of situation but I think it would take something that extreme and not something that merely 
toyed with the sensitivities of some delicate soul. 
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Mr R.F. Johnson:  Are you condoning those T-shirts that have the “f” word and the “c” word on them that I have 
seen in your electorate?  The Attorney General is saying I am being sensitive.  Is he condoning that sort of 
behaviour; that sort of apparel for people to wear?  Does it not offend him? 

Mr J.A. McGINTY:  The point is often made that it is quite often synonymous with people who make very good 
music in my electorate.  However, that is another issue.  We are dealing here with the contents of proposed 
section 80C, which is the “Possession of material for display with intent to racially harass”.  Swear words do not 
have that racial component, which is what this legislation is about.  I move - 

Page 7, after line 23 - To insert - 

80I.  Meaning of “circumstances of racial aggravation” 
In sections 313, 317, 317A, 338B and 444 - 

“circumstances of racial aggravation” means circumstances in which - 

(a) immediately before or during or immediately after the commission 
of the offence, the offender demonstrates hostility towards the 
victim based, in whole or part, on the victim being a member of a 
racial group; or 

(b) the offence is motivated, in whole or part, by hostility towards 
persons as members of a racial group. 

Ms S.E. WALKER:  I asked the Attorney General earlier why grievous bodily harm was not included in the 
provision that is sought to be amended, which is section 294 of the Criminal Code.  I am delighted that the 
Attorney General has added “circumstances of racial aggravation” to sections of the code, such as section 313, 
which deals with common assaults; section 317, which deals with assaults occasioning bodily harm; section 
317A, which deals with assaults with intent; and section 338B, which deals with threats.  This is an issue I raised 
during the second reading debate.  It also deals with section 444, which deals with criminal damage.  Those are 
provisions that Jack van Tongeren was probably charged with.  I suggest multiple ones, despite many other 
criminal offences when he was originally convicted.  I would like the Attorney General to explain why grievous 
bodily harm is not included.  He mentioned again the word “intention”.  I cannot remember whether he said it 
was in or out.  I would like him to explain that for me.   
Mr J.A. McGINTY:  Grievous bodily harm, in section 297 of the Criminal Code, does not have as an element the 
intention to do that to a person.  Nonetheless, it provides for two circumstances of aggravation: one is when the 
offence is committed in the course of conduct that constitutes the stealing of a motor vehicle, and the second is 
when the person harmed is a senior citizen.  As the member would know, there is a separate offence of acts 
intended to cause grievous bodily harm. 

Ms S.E. Walker:  What are you reading from? 

Mr J.A. McGINTY:  I was referring to section 297 of the Criminal Code, dealing with grievous bodily harm 
without intent.  Section 294 deals with intent to cause grievous bodily harm.  Where there is an intention to cause 
grievous bodily harm - 

Ms S.E. Walker:  I think section 297 was the provision I should have referred to. 
Mr J.A. McGINTY:  For grievous bodily harm with intent, the penalty is already 20 years, and it was thought 
that it would not add anything to have an additional penalty on top of that in circumstances of aggravation. 
Ms S.E. Walker:  What about section 297? 
Mr J.A. McGINTY:  The difficulty is this: in the amendment that we are currently considering, “circumstances 
of racial aggravation” mean the offence is motivated, in whole or part, by hostility towards persons as members 
of a racial group.  If there is a motivation, it seems to me that that is intentional grievous bodily harm under 
section 294.  It would confuse the notion of intent if we were to add in to grievous bodily harm simpliciter the 
notion of a racial motivation or intent behind that particular offence when that would seem to take it, if the intent 
was to cause that offence, out of section 297 and put it into section 294.  That was the reason for it being left 
separate. 
Ms S.E. Walker:  I do not understand that. 
Mr J.A. McGINTY:  I will try to explain it this way.  The definition of “circumstances of racial aggravation” 
includes an intent or a motivation.  To put it properly, the offence is motivated, in whole or part, by racist 
hostility. 
Ms S.E. Walker:  You could call someone a name and then say, “I am going to disfigure you, you X.” 
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Mr J.A. McGINTY:  And that takes it into a different section of the Criminal Code. 

Ms S.E. Walker:  And then cause grievous bodily harm. 

Mr J.A. McGINTY:  Once that happens it takes it into section 294, which is the intention to do GBH, which is 
the intention to do any of those things.  That seems to me to be the case. 
Ms S.E. Walker:  Why can’t that work? 
Mr J.A. McGINTY:  There is an argument to include GBH, in the same way that we did when we were dealing 
with the offences against seniors legislation, and that amendment was included.  It is messy, because it confuses 
motivation and intent.  That is the reason we have not included it. 
Ms S.E. WALKER:  It seems clear to me that a person can intend to inflict serious injury.  A person can intend 
to insult a person and speak to him in racially motivated language, and when the person is lying on the ground he 
can get in his car and run over his legs.  I cannot understand why the Attorney General cannot bring a 
circumstance of aggravation under grievous bodily harm.  Section 317A requires intent.  It is headed “Assaults 
with intent”, and states -  

Any person who -  
(a) assaults another with intent to commit or facilitate the commission of a crime; 
(b) assaults another with intent to do grievous bodily harm to any person; or . . .   

I do not understand why the Attorney General will not include GBH.  Will the Attorney General include GBH?  
The Attorney General may recall that during the second reading debate I mentioned that the Australian 
Nationalists Movement was capable of committing extremely violent acts.  I mentioned a Mr Smurthwaite, who 
was lured into a car park in Kardinya and was beaten up by a group of men who were wearing balaclavas, one of 
whom was Jack van Tongeren.  They hit him with a piece of wood, and they stopped only when a car came into 
the car park.  I also mentioned two other members of the ANM, Monaghan and Napier, who had murdered 
another member.  It is not as though, when these groups cannot get their own way and persuade the community 
to adopt their point of view, they do not become violent either verbally or physically.  I cannot see why the 
Attorney General will not include grievous bodily harm.   

Mr J.A. McGINTY:  An assault with intent is not included in section 294.   

Ms S.E. Walker:  No.  It is in section 317A. 

Mr J.A. McGINTY:  Yes.  It is in a section of its own.  Section 301, headed “Wounding and similar acts”, again 
involves something which if done with intent is picked up by section 294.  The difficulty is that those offences, if 
the intent is there, are picked up by section 294.  A person would not be charged under either section 301 in 
respect of wounding, or section 297 in respect of grievous bodily harm, because those offences can often be 
absent of any intent; they can be just things that happen.  Section 294 picks up the situation in which there is 
intent.  That is most probably the section that should be amended if we are talking about the reasons that 
motivate people to do what they do.  However, frankly, there is no point, once we get to a penalty of 20 years 
imprisonment, of imposing an additional amount.  The next penalty generally prescribed is life imprisonment.  
From a purely pragmatic, rather than an internal consistency, argument there is not much point in doing that for 
an offence for which the penalty is already 20 years.   

Amendment put and passed. 

Clause, as amended, put and passed. 

New clauses 6 to 10 -  
Leave granted for the following new clauses to be moved together. 

Mr J.A. McGINTY:  I move -  

Page 7, after line 24 - To insert - 

6. Section 313 amended 
  Section 313(1)(a) is amended by inserting after “60 years” - 

“ 
or the offence is committed in circumstances of racial aggravation 

”. 

7. Section 317 amended 
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Section 317(1)(a) (being the first provision so designated) is amended by inserting 
after “60 years” - 

“ 
or the offence is committed in circumstances of racial aggravation 

”. 

8.  Section 317A amended 
Section 317A(a) (being the second provision so designated) is amended by inserting 
after “60 years” - 

“ 

or the offence is committed in circumstances of racial aggravation 

”. 

9. Section 338B amended 
 (1) Section 338B(a) is amended by inserting after “years” - 

“ 

or, if the offence is committed in circumstances of racial 
aggravation, to imprisonment for 14 years 

”. 

 (2) Section 338B(b) is amended as follows: 

 (a) by deleting “any other case” and inserting instead - 

  “     the case of any other threat     ”; 

 (b) by inserting after “years” - 

“ 

or, if the offence is committed in circumstances of racial 
aggravation, to imprisonment for 6 years 

”. 

10.  Section 444 amended 
(1) Section 444(a) (being the first provision so designated) is amended by 

inserting after “years” - 

“ 

or, if the offence is committed in circumstances of racial 
aggravation, to imprisonment for 20 years 

”. 

(2) Section 444(b) (being the first provision so designated) is amended as 
follows: 

 (a) by deleting “in any other case” and inserting instead - 

  “     if the property is not destroyed or damaged by fire    ”; 

 (b) by inserting after “years” - 

“ 

or, if the offence is committed in circumstances of racial 
aggravation, to imprisonment for 14 years 

”. 

New clauses put and passed.  

Clause 6 put and passed. 

Title put and passed. 
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Reconsideration in Detail - Motion 
On motion by Mr J.A. McGinty (Attorney General), resolved - 

That the Bill be reconsidered in detail for the purpose of considering proposed new clause 4. 

Reconsideration in Detail 
New clause 4 - 
Mr J.A. McGINTY:  I move - 

Page 2, after line 11 - To insert - 

4. Section 1 amended 
Section 1(1) is amended by inserting in the appropriate alphabetical position - 

“ 
The term “circumstances of racial aggravation” has the meaning given to 
it in section 80I; 

”. 

New clause put and passed. 
 


